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SUPREME COURT 

Marine Insurance — English Law — 
Voyage Policy — Warranty of Sea- 
worthiness — Burden of Proof. 

Action to recover the amount of several poli- 
cies by which certain sugars had been 
insured against the perils of the sea upon 

a voyage from Mauritius to Bombay in a 
water ballast tank steamer called the 
" Taif." 

Under the policies thi rights of the parties 
were to be governed by English law. 

The " Taif " sank 19 hours after leaving 
Mauritius, her cargo being wholly lost 
She had not met with any accident, so 
far as known, nor encountered any un- 
usual stress of weather. The evidence as 
to her condition, when she sailed, was 
conflicting and somewhat vague. 

The defence was that she was not ssaworthy 
when she sailed. 

Held, as to the law, that it is clear : , 

1. That, under a voyage policy, the insured 
' warrants that the vessel shall be sea- 
worthy, when ths risk attaches ; and an 
insurance of cargo is avoided, if the vessel 
sail unseaworthy, Although the insured 
be ignorant of her state ot' powerless to 
niter it. 



2. That by the warranty of seaworthiness 
the insured undertakes that the materials 
of which the ship is made, her construe* 
tion and condition, the qualifications of 
the master, the number and description of 
the crew, the tackle, sails, rigging, cables, 

anchors, stores, supplies, equipment and 
outfit generally, as well as the loading, 
stowage and trim, are, when she sails, 
such as to render her in every respect 
reasonably fit for the proposed voyage. 

S. That the insured makes no warranty to 
the underwriters that the vessel shall 
continue seaworthy ; and the burden of 
proving that the ship was unseaworthy is 
upon the underwriters. 

4. That, if the ship was unseaworthy, judg- 
ment must be for the underwriters, 
although they may not be able to directly 
trace the loss to the unseaworthiness ; but, 
if the subject of the insurance be lost by 
perils of the sea, then, failing the proof of 
unseaworthiness, the insured is entitled to 
succeed, although he may be unable to 
show to what antecedent circumstance it 
was due that the action of the waves in- 
duced the loss. 

Upon the f quits : 

Per Delafaye, C.-J. : that the « Taif " was 
seaworthy, when she sailed ; that the perils 
of the sea were the causa proxima of the 
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loss ; and that, the other circumstances of 
the loss being shrouded in mystery, the 
case was one of the very kind which eon- 
tracts of marine insurance were intended 
to cover. 

Per Moncrieff, J. : that the circumstance of 
the " Taif" sinking 19 hours afiarher 
departure raised a presumption of un- 
seaworthiness which was not rebutted, 
but, rather, confirmed, by the evidence* 

Per Smith, J. : that the « Taif" was pro- 
ved to have been unseaworthy, in that she 
had a large quantity of free water in her 
after ballast tank, when she sailed. 

The majority of the Court having found in 
favour of the defendants, the action was 
dismissed with costs. 

AJtJM GOOLAM HOSSEN & Co.— 

Plaintiffs 

v/s 

THE UNION MARINE INSURANCE 
COMPANY.— Defendants. 

and 

HAJEE ESSOP MAMODE SULLIMAN 
& OTHERS (INTERVENING PAR- 
TIBS)— Defwdants in Guarantee. 

« 

Before 
Their Honors : Y. Dbeajaye, c. J., F. C. 
Monobeiff, — Poisne Judge and 0. 
Smug,— Puisne Judge. 

The Hon. W, Newton, Q. 0., and W. 
Newton junior—Counsel for plaintiffs. 

Mr. H. Bebtin,— Attorney for the same. 
The Hon. G. GtriBrar. Q. C. — Counsel for 
defendant. 

The Hon. H. Leclexio, C.M.G.,— Attorney 
for the earn*. 

Mr. P. L. Chastellibb, Q. C, and Mr. G. 
KiVbbh, — Counsel for defendants i n i 
g*ar*utee. 

Hon. G. A. '&mtt/»-» Attorney for thfeetfine. 



Record No. 27,254. 

1st February 1899. 

JUDGMENT DELIVERED BT HI8 HONOR 
L. Y. DELAFAYE, CHIEF JUDGE. 

The Plaintiffs claim the sum of one hun- 
dred and twenty-six thousand, tjro hundred 
and forty-six Rupees, plus interest, under 
four policies of insurance on seven thousand 
an4 fifty-nine bags of sugar, shipped on 
board the S. 8. Taif which foundered off 
Mauritius on the 24th. September 1896. 
The plaintiffs have called the owners of the 
ship in guarantee in case judgment should 
go in favour of the Insurance Company. 

The defendants have pleaded : lo. that 
they deny and traverse the several facts, 
matters and things in the plaintiffs' declara- 
tion alleged, except the fact that the 
policies in the said declaration set forth 
lmve subscribed by the defendants and that 
the goods mentioned in the said declaration 
were shipped on board the Steamer 
fair ; 2o. that the defendants are not 
indebted to the plaintiffs in the amount 
clai med or in any amount or for any cause 
whatever ; 3q. that, according to an express 
stipulation and agreement in the policies on 
which the plaintiffs 9 action is based, the 
settlement of the said policies is to be made 
in conformity with the laws of England, and 
that, therefore, the case is governed by, and 
is to be determined according to, the laws of 
England ; 4o. that there was, according to 
the laws of England^ n the policies on which 
the plaintiffs claim, an implied warranty 
that the S. 8. Taif on whiqh the goods 
insured were shipped, would be seaworthy 
at the commencement of her voyage from 
Port Louis to Bombay ; 5o. that the said 
8. S. Ta\f having become filled with 
mater and having foundered — by a sub- 
sequent amendment, the word foundered 
W* rep) wed by the word capsized — a lew 
hours after she left the harbour of Port 
Xouis without her ha viqg encountered any 
extraordinary peril of the sea, the pre- 



ISSI9] 



DECISIONS OP THE COURTS OP MAURITIUS 



rftrtffpticto is, according to the laws of 
England, that the sa'd S. S. Taif was 
Htefeeaworthy When rfhe started on her 
Voyage f rOtti Port Louis to Bombay ; 6e. 
that when eh* darted on her voyage from 
Pftrt Louis to Bombay, the arid B. S. Th&f 
wee loaded with htavy cargo to wit : sugar 
up to her deok ; that bags of sugar had 
been stowed even in the saloon and in the 
cabins ; and her load-line being submerged, 
her water ballast had been removed, and 
that the said ship had a considerable list 
to port, and the defendants aver that the 
said ship was overloaded, top heavy and 
crank, and therefore unseaworthy according 
to the laws of England when she started 
on her voyage from Port Louis to Bombay ; 
7o. that according to the laws of England, 
the defendants are not liable for the alleged 
loss of the plaintiffs' goods, in as muoh as 
the S. S. Taif, on board of which the 
said goods were shipped, was, as above 
pleaded, unseaworthy at the commencement 
of her voyage from Port Louis to Bombay. 

The history of the case is as follows : 

The Steamer Taif left her moorings 
in Port Louie harbour at about 1.30 in the 
afternoon of the 23rd. September 1896. 
She carried a cargo consisting of 20,994 
bags of sugar and was proceeding to Bom* 
bay. Pilot Johnson took her out, and after 
having seen her safe at about a mile off the 
shore, he left her. The sails were then set, 
orders were given by the Captain to fill up 
the after ballast tank which had been 
emptied before the steamer left the barbour. 
A short time after, aa so6n as she was dear 
of the Island, she met " a strong wind and 
a nasty cross sea " in 4he words of the 
chief officer. 

Wben the Steamer left Mauritius, she 
had a list to port and it is probable that, 
with the sails oa and the wind blowing 
from the starboard direction, the list may 
ham increased ; bat the increase does not 
titexft to have been important enough to 



attract the att titibn of any one <ta board. 
Indeed it is only at a few minutes past fortr 
on the morning of the 24th that the captain, 
on coming out of the chartroom where he 
had retired to rest and where he had been 
allowed to remain for nearly five hours 
without receiving any communication from 
any of the officers on board, found the 
rails on the port side aft a good deal under 
water. 

The captain and the crew appear, from 
that time, to have done all in their power 
to try and save the ship ; but it was too 
late and at 8.45 a. m, nineteen hours after 
she had left Mauritius, she capsized and 
went down stern first. The captain, the 
greater part of the crew and 20 passen- 
gers were pioked op by "Caroadoc" which 
happened to be passing at the time ; bat 
all could not be saved and 17 persons 
were droWHed. 

The parties are agreed that the cause is 
governed by, and should be determined 

a&ordifag to the English law of Marine 
Insuranoe and the main contention of the 
defendants is that the fact that, nineteen 
hours ftfter the Taif left the harbour, 
the was unable to proceed on her voyage 
and capsized, creates a presumption that 
she was unseaworthy at the moment she 
lefther moorings, and that that presump- 
tion, which was originally pleaded as a 
presumption of law, but was afterwards, at 
the trial, admitted to be a mere presump- 
tion of fast, is of such a nature, that it 
ataost entirely shifts the burden of proof 
and makes it incumbent npoo the plaintiffs 
to prove seaworthiness at the inception of 
the risk. 

The question we have to decide appears 
to me to be merely a question of fact, and, 
one which, in my opinion, is easy of solution. 

The learned Counsel for the defendants 
while admitting that the presmnptran upon 
which he relied was only a factor in the 
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case, has, however, in his argument, vir- 
tually converted it into a presumption of 
law. I have carefully read and minutely 
analysed the remarkable decisions of the 
English Courts that have been quoted to 
us and I fail to see that any of those deci- 
sions warrants the defendants' Counsel in 
going the length he does. In a case like 
the present and having regard to the 
issoes raised and to the evidence we 
have before us, the only safe and ra- 
tional conolueion to which I can oome, 
and this on the strength of the very 
principles which can be gathered from the 
authorities cited, is that the loss was 
occasioned by the action of the sea and 
that the plaintiffs are entitled to recover 
the amount of their policies though we are 

unable to say, or even to safely conjecture, 
what it was that caused the ship to sink. 

The defendants themselves, notwith- ! 
standing the confidence they seemed to 
have in the presumption they set up, did I 
not deem it prudent to stake their case • 
merely upon it and they have thought it 
necessary to explain what were, in their 
estimation, the causes of the unseawor- 
thiness of the ship. They allege that she 
was overloaded, top-heavy and crank, and 
they have proceeded to lead evidence as 
to those particular points. 

Much has been said, in the course of the 

enquiry and of the argument, as to the 

list the steamer had to port side when she 

left the harbour. The evidence on that 

subject is unsatisfactory, contradictory 

and rather misty. I do not attach much 

importance to the opinion expressed by 

one set of witness or by another or by any 

witness in particular, with regard to the 

extent of the .list at the time the Customs 

officials made their first visit on board at 

about 11 a. m. on the 23rd. September. 

It is quite sufficient that I find, as a fact, 

that those Port Officials that intimated to 

the Captain that he would not get his 

clearance papers because the list the ship 



had at that moment was an unusually heavy 
one, and who reported, the matter to the 
Collector of Customs, were satisfied at 1.30 
p. m., just before the ship was going to 
leave, that the list had diminished to suoq 
an extent that they were no longer justified 
in witholding, the clearance papers froni 
the captain. 

What was done to the ship by the 
captain between the moment he was told 
by Serret that he would not get his clear- 
ance papers and to the time; at which they 
were handed over to hira does not appear 
very plainly from the evidence. Whether 
the aft ballast tank had been partly emptied 
the day before and to what extent it was 
pumped out, between 9 a.m. and 1.80 p.m., 
on the 23rd. of September, or whether the 
captain had recourse to other means for 
righting the ship, such as shifting part 
of tlie cargo from one side of the ship to 
the other, is not clear. What is beyond 
doubt is that Serret, who has been em- 
ployed at the Customs for years, who 
has 1 always been considered as a trust- 
worthy officer, whose testimony moreover 
is to a pretty large extent corroborated by 
another Customs' Officer who bears an 
unimpeachable character, Dinnematin, Ser* 
ret was> in the forenoon, unwilling to allow 
the ship to leave the harbour on account of 
the list she then had, and toot steps to 
prevent the captain from getting his clear- 
ance papers and yet, two hours and a half 
afterwards, he reported that the clearance 
papers might safely be given to the captain. 

Discarding as I must do, every suspicion 
of foul £lay, for not only is this not sug- 
gested by the defendants, but there does 
not appear to be any foundation for any 
such idea — the necessary inference to ray 
mind is that the list must have been so 
reduced as no longer to appear a dange- 
rous one. So much for- the list. 

I do , not find it necessary, taking the 
view I do of the case, to determine to what 
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, extent the after, tank had beep pumped oat 
3<>n the 23rd, -the weight of the evidence, 
•-in nay opinion, supports the contention that 
it' had been almost entirely pumped out, 
and that, therefore, the ship could not be, 
as contended by the defendants, so badly 
ballasted as to render her unfit to encounter 
the ordinary perils of the sea. Neither 
do I think it necessary to go minutely 
into the evidence by which the defen- 
dants have tried to make out that the 
ship was overloaded, top heavy and crank. 
Not a single witness has stated in so many 
, words that the sh : p was either overladen, 
top heavy or crank.. It is by mere in- 
ferences from facts vaguely sworn to and 
. as to which the witnesses are not at all 
agreed, that an attempt has been made to 
. substantiate the allegations contained in 
the sixth plea. 

To rebut that evidence, the p aintiffs 
have made out a case which, in my opinion, 
deserves the most serious consideration, 
TJie Taif was not an old ship ; she was 

, bnilt in Glasgow and made her first voyage 
in 1885, being classed at Lloyd's 100 A. I. 
fihe was designed to carry a full cargo 

, -with both her water ballast tanks empty. 
She had a dead weight carrying capacity 
of 2,100 tons. From 1885 to 1896, she 
mad*? several trips between Bombay and 
Port-Louis, in all sorts of weathers and 
seasons and during the period of the,. year 
when cyclones are prevalent. She always 

behaved remarkably well at sea and her 
cargoes, generally of rice from Botnbay 
and) pf Bugar^rom; Mauritius, were alwavs 
delivered in excellent condition. 

in 1896, she was repassed in Bombay 
with the same certificate at Lloyds as was 
wi^irially'given her. The last voyage from 
Bombay to "Mauritius was made early in 
Septetnber 1896. After unshipping her 
cargo which was spotless, she immediate* 
ly began loading and Was ready to sail 
on the 23rd September ; so that she 
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remained hardly 3 weeks . in the harbour 
from the time she arrived and delivered 
her last cargo. During that short iuter- 
vhI, she was twice surveyed; the surveys, 
it is true, were for insurance purposes, 
but they were made by Captain Mc Donald 
who is Lloyd's surveyor in Mauritius, and 
who is, no doubt, a man of great ex- 
perience in such matters. Hje gave her 
a certificate for a first class insurance 
risk and besides he swears that be saw 
her on the 23rd. of September, a short 
time before she left, and that he did 
not notice anything unusual in her out- 
ward appearance. 

One of the witnesses who appeared before 
us and who especially struck me as being 
w an intelligent, experienced and indepen- 
dent witness is the pilot Johnson, who, as 
I have said before, saw the steamer out. 
He was in charge of her about an hour 
after she left tn r moorings, and he tells us 
that the Taif had a slight list to port when 
she left, an ordinary list which he , would 
not have minded had he been in command 
of her ; he adds that the steamer appeared 
to him to be all right ; that she behaved 
well, did not appear to be overloaded or 
top heavy, and he winds up by saying that 
" had she been top heavy he would have 
noticed it at once." 

The defendants have attempted to prove 
that the cargo had been improperly 
stowed ; but the evidence upon which they 
rest their . contention on this point is very 
meagre. On the other hand, the! plaintiffs 
have satisfactorily established by the tes- 
timony of Maleck Hossen and of his 
foreman, that the cargo had been, stowed 
with the same care as usual. r [ It <jnust be 
remarked that Maleck Hoqs/?n has, r for 

o 

several years past been , in $&rgp of the 
stowage on board the Taif. It is not shown 
nor even alleged, that on previous voyages 
there were complaints of bad stowage and 
Maleck Hossen swears that the last cargo 
the ship took was well and properly stowed. 
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Thtef fcniy circumstaiifcd from wtlfoh the 
defendants infer that thfrre may fcfrve btofi 
bad stowat^e is that th# chief offidfer, on one 
occasion, called the attention of the men 
whd .ver'e busy stowing the oar&o to the 
fact ttiat a few bags of sugar wbre impro- 
perly 4tow6d ; the defect was at once 
remedied. This circumstance seems to me 
rather to indicate that particular care was 
taken in respect of the stowage. It has 
b£en Suggested for the defendants that the 
c&fgo may have shifted —shifting of the 
oargo could only take place if the oargo 
had been improperly stowed and some 
space left between the bags, t have already 

r 

said that I consider that it has been proved 
that the stowage was good in all respects. 
It has also been argued that the accident 
may have been due to the cargo having 
settled. The idea of a oargo of sugar 
settling Within a few hours appears to me 
46 unreasonable that I must discard it 
afc 1 an impossible hypothesis. There re- 
mttins the question of overloading. I 
did titit understand the learned codnd'el for 
the defence to maintain that thOre was 
overloading in the absolute sense of the 
word, but that there waa a sort of relative 
overloading whioh resulted not only from 
the large cargo stowed on board but also 
from the fact that the aft ballast tank was 
filled np a short time after the Jpikfc had 
left the ship. I find that the plaintiffs 
have conclusively met the defendant's 
objection* They have proved that the *hip 
Was loaded below her dead toight dairying 
imparity : that ehb had, On a previous 
Voyage, Carried a larger cHrgo thafa the 
one she had on bowd on h& last *6jfege 
and, by the 'errtdefctefc of Ofcptaiu Oldrk, 
that judging from Hie dlratfght of fliO ship, 
she cotiW nbt havb bOen OVerlbfodted. Even 
if her load lines' WouM betfodWWhfct below 
Wfcttr, this Vdald hot juste^ inO in nOOOt- 
*KH!y iriF0rid£ thttt'Ahti'W& ixtiMto6rtty. 
Tlte true U& ^omStitg to tfhidh tile 
itj[«tttioii a WMWtototitnm ftbtii WM464A. 



ittg should be decided, is ib my opfttiOfti 
ttie fenl oarryintf capacity of th* ship. If 
the overloading is traced to the filling 
in of the tank when the steamer had loft 

the harbour, ft is overloading tbait took 
place after the inception of the riek and 
cannot damage the plaintiffs' case. 

Upon the whole, therefore, I am of opiuibn 
that all these faOts show that when the 

steamer tTaif left the harbour at 1.30 on 
the 23rd of September i896, she was in a 
seaworthy condition. If she foundered or 
capsized on the 24th at about 8 o'clock in 
the morning, the aOeident Was dtfe to 
incursion Of Water ; the cause of sujsh 
incursion cannot be ascertained, but the 
probabilities are that Aerie was some mis- 
management oh th'6 part of the officers 
that were in charge of the ship between 
8 p. m. and 4 a. m. the next moitiing. 

Captain Clark appears to me to be of all 
the expert wfthedbes the one that can be 
the more safely rOlied upon ; after having 
listened to him in Court and after haVing 
afterwards rOad Over carefully the feVidOnCe 
he gaVe, I find it difficult ftot to agrOe 
With him that the misf ortdtte that happened 
to ihb Steamer Taif must bave be*h <tafe to 
some act of mismanagement or neglig&fce 
on the part of those that wdf e in Ohaargtf bf 
her, after she left the harbour of PortLouia 
and therefore after the inception of the 
ridk. ttoubtleds the circumstances which 
brought about the lofts of the itdamer are 
dOmewhat involved ito mystery and it fflfcy 
be iftpoasible to fottn k definite and SAlfe- 
factory opinion fas to the Wal cause of the 
accident ; but it seeins to *ne that it is 
especially in view of such contingencies 
that the contract of Marine Assnranoe has 
its raison d'Ure and that the essential 
objeot of such a contract would in this 
case be entirely frustrated, and its true 
spirit violated, if besides showing that the 

ship foundered through incursion of the 
sea, ihe insurecl were bound to prOVe wl 

it was that caused her to sink. 
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J am tf opinion that judgment should 
gp, fpr the plaintiffs in the amount claimed 
with interest and costs. 



/UMXBlffT DBUVJUB BT H18 H6N0B 
f. 0. MONOBIIFF. 

The steamship Taif left Port Louis 
IJajrbour fit 1.30 in the afternoon of the 
23rd. of September 1896, bound for Bom- 
bay, with a full cargo, consisting of 20,994 
bags of sugar. 

She was owned by Hajee Cassim Joosup 
of iBombay mad classed 100 A. I. at Lloyds. 
Her hull was built by the Whitehaven 
ship building Company in 1384, she was 
rigged as a fore and aft steamer, and 
furnished with water ballast tanks ; her 
tonnage was about 1400 tons gross register, 
and 890-895 net. She had a freeboard of 
8 feet three inches, with a draught of 20 
feet W 4, and her dead weight carrying 
capacity **as about 2,100 tooe ; but about 
ten years ago the freeboard was iuoreased 
to 8 feet 9 ineh. when her draught became 
20 feet 4 4, and her dead weight carrying 
capacity fell to about 1,990 or 2,000 tons. 

When she had dropped her pilot, t\xe 
sails were set fore and aft, and orders wqhb 
given to run up the after ballast tank, 
which — according to the view I take of 
the evidence — was nearly half full when 
she left the harbour. When she was clear 
of the Island, sho encountered a strong 
wind and a confused sea ; James, the first 
officer, speaks of a nasty cross sea with a 
strong wind. At no time, however, was 
the weather serious enough to put in peril 
a seaworthy ship such as the Taif was 
supposed to be. 

It is admitted that the Taif had a list to 
port when she left Mauritius, and she 
naturally heeled further over when her 
sails wore set, and the wind and sea were 
on her jBtajfowd taaui. The list incr^a^, 
but the evidenoe is not cfcftr ftp ty> tfajs 



exapt time at which the increase wa^ 
definitely realised. Two of the ship's 
officers say it increased after leaving the 
harbour. King, the 2nd. officer, says the 
material list had not increased at 8 p. m. 
James jays he noticed the increase at 10.80 
p. m. (i. e. 9 hours after starting.) But it 
is quite possible that for some hours it was- 
so slight as not, with the high wind and 
sea, to be distinguished. The captain 
coming on deck at 4.10 on the morning of 
the 24th., found the rails on the port side 
aft three feet under water and the vessel 
in a critical position. In spite of all 
efforts to save her, she capsised and went 
down stern first at 8.45 a.m., that is to say 
about 19 hours after she left Mauritius. 
Fifty-five of her crew and twenty pas- 
sengers were picked up by the Caradoc, 
which providentially happened to be 
passing and noticed her signals of distress; 
but 1 7 persons were drowned. 

The plaintiffs had shipped 7,059 bags of 

sugar on board the Taif and insured 
them with the Defendant Company, under 
four po icies of Insurance dated the 23rd. 

of September 1896, for a sum of 126,246 
rupees. They now sue the Company on 

these policies, and they claim the above 
mentionjadsuniof Rs. 126,246 with interest 
from the 16th. of November 1896. 

The Chief Judge having stated the 
nature of the pleadings, I paqs to the 
questions raised for our consideration. 

It appeared in the course of the argu* 
ments that there was some confusion as to 
the issue raised, and the manner in which 
it should be treated. The confusion is in a 
measure due to the judgment in Watson 
t>. Clarke (1). Lord Eldon said that, when 
the inability of a ship to proceed on her 
voyage appeared in a short time after 
sailing, the presumption was that she was 
unseaworthy when she sailed ; and that the 

1. (1818) 14 Beviied Eep. 73. 1. Dow, A86. 
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oniti 'prob'tndi then rested with the 
Asjiifad. I do not find that he said any' 
thifag»bout a presumption of law,'4>nt Lord 
ReBes^ale, certainly spoke of a '* clear and 
distinct Rule of Law. " There is in reality 
noJ-inbre than a strong inference of fac\ 
There I is some confusion even, in later 
deoieiofris, and it may be well to avoid the . 
expressions onus proband^ and presumption 
— not that I think them inapplicable! bat 
becaupp some minds are offended by them. . 
Owq* prof)an,di is an expression which may 
be used in a popular: sense, or in reference 
to ft 4ule of practice which has the force of 
law.; and a presumption of fact is suf- 
ficiently vague to call for a definition from . 
SirrtT^jFitzjaines Stephen. ( 2 ) 

T^he plaintiffs have proved their contract, 
the snipping of their goods, and the loss 
of the cargo by one of the perils insured 
against, they have shown that the proxima 
causa was the incursion of the sea. The 
defendants are then put to the proof of 
their plea of unseaworthiness and they 
begin r Jby going to the case of the plaintiffs. 
The.stnp went down a few hours after 
lea^via^g port, and without encountering 
weatfyer severe enough to account for her 

 

loss.,,,. 

I- eta not wish to say that this fact gives 
rise to a presumption of fact or law, or 
that it shifts the burden of proof. But I 
say that, in the face of it, it will take a 
great deal to persuade me that the Talf 
was seaworthy when she left Port Louis. 
And I say th it, although there is no rule 
of law by yhich as a matter of practice 
the burden of proof is shifted in a case of 
this kind, tb,e burden, of proof is a matter 
of fact shifted in the minors of the judges 
or jury who try the case. Where a case 
depends upon the appreciation of evidence, 

facts are adduced first upon one, side and 
then on the other which if not met and 
disposed of must put an end to the case 

2. Digest of Evidence (1893) 156. It is in fact, as. 
Mr. Gniberfc has said in this case, nothing more than 
a probability. . •» i! <- -- 
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— so that, in the minds of those who 
decide the case, the burden of proof may 
be repeatedly shifted. • •'* 

In a case like the present, if there were 
no other evidence, as to the seaworthiness 
of the ship, or, the.canse of its loss, a 
judge would have to tell the jury that, as 
a matter of common sense, they must find 
for the Underwriters. If, in spite of that 5 
direction, the jury found for the Assured, 
the verdict would be set aside as being' 
against evidence. But, if there be other 
evidence, there may be, as in this case, 
other evidence both in favour of and < 
against seaworthiness ; and, as I under- 1 
stand, we are to put the evidence in favour ; 
of seaworthiness on one side and on the 
other side the evidence against it, including : 
the fact that the ship went to the bottom, ; 
ap .she did — and to give our verdict, as ; 
in any other case oi appreciation of; 
evidence, in favour of the view which, 
seems the more likely to be true (3). At 
the same time, it being for the Under- 
writers tq prove unseaworthiness, the 
plaintiffs are only called upqn to neutralise 
their case — to raise a probability of sea- 
worthiness equal to the probability of 
unseaworthiness produced fey the defen- 
dants' case. 

As I have stated, the loss of the ship a 
few hours after leaving port and without 
stress of weather 'is a fact of grave signifi- 
cance, all the more because the captain had 
some difficulty in obtaining his clearance 
papers, and only got them after the 
Customs officers had visited the ship four 
times. There are, however, two jrajs ^ 
which it might be met. 

r 

The plaintiffs might satisfy us that the 
loss of the ship was due to a specific cause 
which does not involve unseaworthiness. 
If they did so, the argument of un9ep* 

* im ^— — n— r r — i ~* "~ M ^^ 

8. Andenon vs. JftKce (1874) 10 L. B.. C. P. 68 ; 
per Bortt J. \ r 

Pickup v*. Th&trutt Insurance Oy (1878) 3. L. B. 9 
Q. B. D. 697,600,606;, per ,Oookburn 0. J.j and 
Brett and Theoiger L. J. 3T. 
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worthiness drawn from the circumstances 
attending the foundering of the ship would 
fall to the ground. Many causes have been 
suggested to us in this case — some of 
them consistent with unseaworthiness ; — 
we have been told that there are 100 ways 
in which water might find its way into a 
ship, as for instance through a side scuttle 
or a cargo port, through, the leaking of 
the tanks or of pipes which have been 
gnawed through by rats. But there is not 
one tittle of evidence to show that the 
ship was lost through any cause of the 
kind ; and the case of the defendants is 
not to be met by the suggestion of merely 
possible causes. (4) Some positive proba- 
bility in favour of one of these causes 
must be shown, and as there is no such 
proof I pass to the other method by which 
it is open to the plaintiffs to dispute the 
conclusions of the Underwriters. 

The plaintiffs have attempted to prove 
by positive evidence that the Taif was, in 
all human probability, seaworthy when she 
left Port Louis ; — that is, to show that she 
was fit to perform the voyage for which 
the goods were insured — that she was fit, 
as a ship, in point of cargo, stowage, bal- 
last, in respect of her draught, and the 
list with which she sailed, to encounter the 
ordinary perils of the voyage from Mauri- 
ritius to Bombay. There is no invariable 
rule of fitness. In this case we most 
consider in particular the seas through 
which the Taif was to sail. It was not the 
hurricane season when she began this 
voyage, and the S. W. Monsoon was not 
blowing, but every body knows that a ship 
sailing between Bombay and Mauritius 
must be prepared to encounter extremely 
rough weather. We must consider that the 
cargo was sugar, a cargo which very 
readily settles. We must judge with a 
view to her condition when she sailed 
whether her list was not excessive. 

In support of their view the plaintiffs 



4. Anderson v$. Mo rice (1874) 10 L. B., C. P. 69. 



urge that the ship was classed A. I. at 
Lloyd's, that she was surveyed in No- 
vember 1895 and remained in her class, 
that in the interval between her survey 
and loss she went successfully on voyages 
between Bombay and Mauritius, that she 

was surveyed for Insurance purposes in 
September 1896 by Captain Mac Donald. 
They have also called a number of wit« 
nesaes, who speak favourably of the Taif* 
I do not dwell on this evidence, because it 
does not greatly affect the point in question 
— the state of the ship when she sailed. 
She seems to have had a good reputation, 
but that is compatible with the existence 
of defects known only to those who 
navigated her, and with her having been 
unseaworthy when she sailed on her last vo- 
yage. The fact that she had frequently car- 
ried sugar, without mishap, between Mau- 
ritius and India, is not, in my opinion, very 
important. She may have passed through 
worse weather, but possibly not so loaded ; 
she may have carried nearly as heavy a 
cargo, but possibly the weather was fine. 
She may have sailed with the same cargo 
and ballast, but perhaps the list was not 
so great. The Underwriters do not deny 
that she made those voyages. 

As for the witnesses, Captain Mac Donald 
certified on the 8th of September 1896 
that the Taif was fit to carry dry and 
perishable cargo — but he did not examine 
the tanks, the bottom of the ship, the 
pipes in the lavatory, engiue-room, or bath- 
room ; and he had not before him certain 
facts which I shall notice presently. Captain 
Clark was a good witness, but like Captain 
Mac Donald and all the expert witnesses 
called, he was ignorant of certain signifi- 
oant facts relating to the state of the Taif 
when she left Port Louis harbour. The 
Captain of the ship also was a witness for 
the plaintiffs, but a comparison of his 
various statements has made a very unfa- 
vourable impression upon me. Then there 
are the Customs Officers— and on ooming 
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to their evidence we must remember that 
the Underwriters do not rely solely on 
the circumstances attending the loss of 
the ship. They say that, when she left 
the harbour, her load line was sub- 
merged, she had a considerable list to port, 
and she was overloaded, topheavy and 
crank ; and they seek for corroboration of 
their witnesses in the evidence of the 
Customs Officers. 

Upon these points, I propose to consider 
the evidence of the Customs House officers 
at Port Louis — it beiog remembered that 
Serret, the senior Tide Surveyor and Ad- 
measurer, is perhaps the most important 
witness for the plaintiffs as to the position 
of the ship on leaving the harbour. Serret 
was not a ready witness — it appeared to 
me that his recollection was imperfect, and 
that he could not rely upon it. This 
impression is justified by his evidence. 

It appears that about 10 a. m. on the 
23rd of September, Mr. Lumgair, the Col- 
lector of Customs, took notice of the Taif, 
He says :— " What struck me first, when 
I neared the Taif, was the list : it was an 
unusual list. " He gave orders that the 
ship was not to have her papers until she 
was put right, and he adds that his orders 
" referred to the list, the load line, and the 
jmpression I had formed that the list was 
too great. " Zamudio, the junior Tide Sur- 
veyor, goes out in a boat, aud he observes 
a strong list on the port side; in his 

report he puts the port load line 6 inches 
below and the starboard line 13 iuches 
above water. The boatman who accom- 
panied him says that there was a heavy 
list to port but differs as to the figures. At 
11.30 a.m. Serret comes out and goes round 
the ship in his launch examining the load 
line by the eye. According to him the 
port load line was 6 inches below, aud the 
starboard load line 13 iuches above water- 
to an inch the figures given by Zamudio' s 
report. He found that the list was more 
than a usual list, and he refused to give 



the Captain his clearance papers because 
there was too much of a list. He adds 
that it was his practice to report a list 

when it was a serious one as in the case 
of the Taif He found of course from the 
above figures that the ship, on an even 
keel, would have had her load line 3 4 inches 
above water. 

Wo have also the evidence of the Captain 
and Officers of the ship upon this matter. 
At Colombo (District Court) Captain Dowie 

said that the port line was 10 inches below, 
and the starboard line 10 inches above 
water. By the time he reached Glasgow 

his attitude was different upon that and 
upon other points. James, the first officer, 
says that the ship had a heavy list to port 
when loaded. According to him the port 
load line was about 18 inches below, and 
the starboard load line 8 inches above 
water. King says that there was a strong 
list, the port load line being 18-19 inches 
below water. Kail, the Chief Engineer, 
also says that there was a heavy and 
alarming list to port, the water being 18 
inches above the load line on the port 
side, and 6 or 7 inches below it on the 
starboard side. 

It will appear that the figures given by 
the vu stoma House Officers were wrong, 
and no doubt those of the officers of the 
ship necessarily founded on impression are 

equally inaccurate. But the evidence seems 
to be unanimous that at 11.30 there was a 
strong, heavy, unusual list. We must 
notice here the impress ion of the Collector 
and Serret, who mast b e mistaken, that 
the load line on an even keel was above 
water at that hour. From which we should 
infer that, although the Collector wished 
to be sure that the load line was above 
water, his chief object was to force the 
Captain to reduce the list. But there is a 

considerable body of evidence to the effect 

that Mr. Lumgair told the Captain to 

lighten his ship, and that — although he 

may have forgotten the fact — he was 
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under the impression at the moment that 
she was too low in the water. Moreover 
the expedient of pumping out the tank 
goes to support this evidence. 

This being the state of things at 11.30 
a. m. and Serret having refused to give 
the clearance papers, the Captain went 

ashore and told the Collector that he 

t 
would put matters right by pumping ou 

the after ballast tank, which he supposed 
to be full. Serret's story is that this was 
done. — The result being that at 1.15 p.m., 
when he measured the distances with a 
foot rule, the list has almost disappeared ; 
the water is J to 1 inch above the load 
line on the port side and 1 to 2 inches 
below it on the starboard side ; the load 
line on an even keel (which was before 
pumping 3 i inches above water) is abou* 
1 inch and a half above water ; the 
Captain receives his papers ; and at 1.30 
the ship sails. 

Now, the course taken by the Captain 
cannot be justified. If the load line was 
immersed, and he wished to raise the ship 
in the water, he should have removed part 
of the cargo, whioh would have been taken 
from the top. Instead of doing that he 
removed the weight (the water ballast or 
part of it) from the bottom of the ship — 
which was imprudent, when his ship had 
a heavy or unusual list on account of 
which the Collector had refused to give 
him his papers. If the object was to 
reduce the list, he took advantage of the 
Customs officers' inability to grasp the 
extreme improbability of the reduction of 
the list by the expedient he proposed. 

It is clear that we cannot decide this 
matter upon Serret's statement. The evi- 
dence of the ship's officers is open to 
criticism ; they often speak loosely ; the 
Captain in particular is not always to be 
trusted. But Serret's position is different. 
It was his business to know the truth ; he 
was the official surveyor and admeasurer ; 



he was sent by his superiors upon this 
duty ; he was to give or withhold the 
clearance papers ; he took his boat on both 
occasions close to the ship, although for 

some reason he left the actual measure- 
ment to the boatman ; he did not enter his 
figures in a book — he made a note, he 
says, on his cuff — and after the lapse of 

two years he lays before os figures which 
he must himself know to be quite irrecon- 
cilable. 

Of course, if Serret's account is not 
correct that of Dinnematin who accom- 
panied him and told the same story must 
also be rejected. 

According to these officers, one of whom 
permitted the ship to leave the harbour, 
she sank two inches lower in the water on 
an even keel because a volume of water 
between 40 and 120 tons in weight was 
pumped out of her ; and a list which has 
been described as strong, heavy, unusual 
serious, practically disappeared by means 
of an expedient which, if it had any effect 
upon the list, could in all probability only 
have increased it. 

The account given by the ship's officers 
is quite different. Captain Dowie and 
James say they were in Serret's boat, and 
saw the measurements taken at 1.15. Kail 
and King saw them in the boat ; Serret 
says they were not there, but I cannot 
trust Serret's recollection upon this. At 
Colombo the Captain puts the water six 
inches above the mark on the port side, 
and eight inches below on the starboard 
side. James says that the list got worse 
with the pumping of the tank, that the 
ship left port with a heavy list — a list of 
12 or 14 degrees — and that the load line 
was many inches under water on an even 
keel. King says that the ship was six 
inches below her mark on an even keel, 
that she had a strong list (13 degrees) to 
port, that the centre of the disc was 18 to 
19 inches under water on the port side, 
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and 6 to 7 inches above on the starboard 
side. Kail gives the same acconnt. 

The evidence of the ship's officers is 
not to be accepted without question, bnt 
on the other hand I cannot admit that 
much weight is to be attached to that 
of Graves and the pilot Johnson upon 
this point. Graves was cruising up and 
down the harbour, but in any case I 
am not inclined to take his statement* 
According to his evidence he saw with 
his own eyes that the list was trifling, 
and yet he inspired the telegram to 
Colombo to the effect that the Taif started 
with a list of eight degrees — which he 
knew from Captain Mac Donald to be a 
considerable list — and he now tells us 
that that was a guess or assumption of his 
own. Johnson is a pilot and not necessarily 
skilled in such matters — he only judged 
by looking over the starboard side, and it 
is remakable that he should say that the 
starboard load line *t 1.15 was five or six 
inches out of water. 

Now Captain Dowie said at Colombo that 
the after ballast tank held 120 tons of 
water. James also puts the capacity of the 
tank at 120 tons, Kail at 130 tons. Mr, 
Moir, Surveyor to I^oyds Register at 
Bombay, and Captain Schom acker, put it at 
82 ton 8, and Mr. Shepherd, of Shepherd 
& Co., Bombay, at 57. Mr. Moir's estimate 
is supposed to have been founded on the 
plan — but it seems that the materials for 
judging offered by the plan are insufficient. 
The weight of evidence is that the tank 
held 120 tons ; but for the purpose of 
argument the quantity is not important — 
let it be put at 82 tons. 

The weight of evidence is also to the 
effect that little more than a third was 
pumped out on the morning of the 23rd. 
At Colombo James said that the tank was 
full when the pumping began ; Kail said 
nothing. Peters (at Bombay), also said 
the tank was full. At Bombay, however, 



James said that the Captain had i or £ 
pumped out on the 22nd ; Kail said that 
the pump ran for 4 an hour on the 22nd, 
but afterwards ad led that he could not tell 
whether the tank was full on the 23rd* 
The captain denies this story ; both he and 
Peters, who pumped the water, say that the 
tank was full. 

But, if the pump ran for no more than 
half an hour on the 22nd, it disposed of 
only £ or f of the water — because it took 
3 or 4 hours to pump out the tank — in 
fact James put it at an eighth. At Colombo 
James said that it took two hours to pump 
out that tank ; at Bombay he corrects 
himself and says 4 hcurs. Kail says 4| 

hours, and Peters, the 2nd Engineer, who 
ought to know best, says that it might take 
3 or 4 hours. It is assumed that the pump 
ran only from 12 (noon) to 1.15 p.m.— al- 
though it must be noted that Peters who 
did t he pumping says it ran for only | of 
an hour or one hour. If then the tank was 

full, and the above statements are correct, 
only -J- or at most i can have been pumped 
out in harbour. And the Captain must 
havo sailed with a large bo?y of free water 
in his tank — a very dangerous thing to 
do, when the ship had a full cargo and a 
heav> list to port. 

But how does this affect the question of 
immersion ? The removal of a considerable 
body of water from the tank cannot have 
pat the ship 2 inches lower in th9 water ; 
Serret is mistaken. There is reason to 
believe that he may not have been far from 
the truth when he said that the ship had 
about one inch and a half to spare on an 
even keel when she sailed, and that instead 
of having — as he said — 3^ inches to 
spare at 11.30 she was actually some inches 
to the bad. The mean draught of the 
ship on leaving port was apparently 20 
ft. 3 — a draught which is consistent with 
the statement that her load line was 
about an inch and a half above water 
on an even keel. It is clear, therefore. 
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that, if 120 or 82 tons (or even one half 
or quarter of these quantities) of water 
were released from the after ballast tank 
at noon, the load line must have been 
submerged when the pumping began. 
Serret most have misstated the facts 
when he said that the load line on an 
even keel was 3£ inches to the good at 
11.30. 

But what of the list f According to Serret 
it was reduced to trifling proportions 
before the ship sailed, and yet nothing 
whatever was done to remove it except the 
pumping of the after ballast tank — an 
operation which — so far as we know — 
could only have increased it. In order to 
explain my meaning I may point out 
that, when the tank was fall, it could 
have little or no effect upon the list, as 
the water was equally distributed. As 
it was pumped out, the list would gra- 
dually increase until half of the water 
was removed, because up to that point the 
longer the pumping continued the greater 
became the proportion of water on the 
listing side of the tank. After half of the 
water is removed, the list gradually 
decreases; and, when the tank is empty, 
it has as little effect on a list as when 
it is full — that is to say, it has no 
effect at all. If, as I believe, only a. 
third or a half of the water was pumped 
out, even if one sixth had been pumped 
out the night before, the list ought, 
according to the laws of nature to havo 
increased — James says it did — but 
according to Serret it almost disappeared. 
In the face of this absurdity I am tempted 
to suspect that Serret was mistaken not 
only about the load line, but about the 
extent of the list, which was probably 
more serious than his figures would lead 
us to believe. The alternative is to suppose 
that the captain removed the list by some 
expedient which he has concealed from us 
—but there is no evidence to support such 
a conjecture. 



With regard to the loose water left in 
the tank at starting, Kail (at Bombay) put 
it at six inches — he says he sounded soon 
after leaving the har bour. Now it has been 
shown that, with the list which prevailed, 
the sounding pipes of the Talf did not 
enab'e anybody to tell with certainty how 
much water was in the tank; and even if 
pumped as far as possible, according to 
Captain Clark the tank would still retain a 
quarter of the water. Peters, who pumped 
out the water, says first that three quarters, 
and afterwards one quarter, remained in 
the tank. However, to understand Kail's 
statement, it must be noted that he was 
under the impression — which is at variance 
with what Peters and the other witnesses 
say — that the pumping continued until 
they were clear of the harbour, and that 
he sounded after the ship had sailed. So 
that at 1.15 there must have been a consi- 
derable body of free water in the tank, 
and the ship sailed with her water ballast 
disposed in a most dangerous manner. It 
is impossible to exaggerate the danger of 
leaving a heavy volume of free water in 
the ballast tank, when the ship is fully 
laden, in want of stability, and affected 
with an unusual list. In such a case, with 
a strong sea running, the water beats with 
incredible force against the side of the 
tank — especially on the listing side ; the 
list speedily increases ; if there is a weak 
spot in the tank, it is soon found out ; and 
a leak is established which may in the end 
lead to the loss of the ship. We may 
surmise why captain Dowie ran up the 
tank again as soon as he was clear of 
Mauritius ; he may have meant to do so all 
along ; he may also have been influenced 
by the knowledge that, in the confused 
sea which he had met, the loose water in 
the tank would probably, if it did not in 
fact, inflict some serious injury upon the 
ship. The operation of pumping-in occupies 
time, and if it was not completed until 
two hours after sailing it is not impossible 
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that the vessel was damiged by the loose 
water in the ballast tank. 

I now come to the incident which I think 
is most damaging to the case of the plain- 
tiffs. We are told by the captain and other 
witnesses that the Taif always ha*! a list. 
The captain says she had a natural list 
the cause of which he did not know. The 
list cannot have been natural ; the ship had 
not always had a list. Captain Schumacker^ 
who brought her out from England to 
India and Mauritius in 1885 says that 
she had no list when he first saw her — 
the had none after her engines were 
put in — she had none at any portion of 
the voyage from Penarth to Mauritius- 
Afterwards, she sometimes, but not al* 
ways, had a slight list. Then she had 
her free board altered by Mr. Moir and 
Captain Clark from 3 ft. 3 to 8 ft. 9.— Why 
was that done f Mr. Moir says — because 
she never loaded up to her mark — a 
reason which is ludicrous. No serious 
person would alter a ship's load line with- 
out a better reason. When she was built, 
she was of course guaranteed by the 
builders, as all ballast tank ships are, to 
carry a full cargo with empty tanks — ships 
are furnished with ballast tanks for use 
when they go light or without cargo. The 
expert witnesses Moir, Baldwin, Shepherd, 
Jackson, Anderson, Clark say that they 
never heard of a master of a vessel who 
did not empty his ballast tanks when he 
carried a full cargo. James, however, tells 
us that the Taif always sailed with the 
after ballast tank full ; King says she 
sometimes sailed with empty tanks ; and 
the captain says that he only filled the 
tanks when the S. W. Monsoon was blow- 
ing. I do not believe him. In fact the S. 
W. Monsoon was not blowing on the 23rd 
September 1896. He was asked to explain ; 
and at Colombo he said that he filled the 
tank " because he expected bad weather," 
while at Glasgow he gave as his reason 
that it was a fine weather voyage. I believe 



it was his habit to sail with the tank fall. 
Now why did he do that P The expert 
witnesses with one accord said that theve 
could only be one object -—to give the ship 
stability. At Colombo (District Court) the 
Captain admitted that his object was to 
" steady the ship "• It is true that at 
Glasgow he altered his evidence and said 
that his object was to trim his ship— but I 
do not believe him ; he altered his state* 
ments upon too many critical points to 
command our confidence. But, when he 
filled the tank even in the S. W. Mon- 
soon, he must have known his ship, he 
must have ha 1 good reason for treating 
her in this exceptional way ; and I think 
so, because he intended, until taken to 
task by the Collector, to leave Port Louis 
with his after ballast tank fall ; because he 
knew that the Collector of Customs 
thought that at 11.30 his ship was not in 
a state to go to sea, he knew that he only 
got his clearance papers upon pumping out 
the ballast tank ; and he was no sooner 
clear of the island than he pumped the 
water in again. To do this the captain 
must have been aware of some weakness 
or defect in his ship which he hoped to 
counteract. The defect could only have 
been instability. We scarcely need any 
confirmation of the reason, but in fact 
James, King, and Kail, say that they were 
well aware that the ship required full 
ballast tanks, for her stability. This evi- 
dence points to a defect in the ship. 

Even Captain Clark, one of the best of the 
piaintinV witnesses, says— " in my opinion 
it would be a defect, if with a properly 
stowed cargo she could not have had her 
tC ballast tanks empty. " And it was no 
doubt because he knew the gravity of the 
inference to be drawn from his conduct 
that at first — at Colombo — the Captain 
attempted to deny having run up the after 
ballast tank after leaving Port Louis. 

There remain the questions of bad 
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stowage and overloading. I mention them, 
not because I think they are proved, bat 
because it appears that even upon them 
tho case of the plaintiffs is not free from 
doubt. There is certain evidence of negli- 
gence in stowing the cargo, discovered not 
by the stevedore or the first officer who 
superintended the stowage, but by the* 
oeptain who was not responsible for it 
And I am not convinced by the mere 
statement of the stevedore and the first 
officer that the cargo was well stowed. 

As to overloading, the captain tells ns 
that this was the largest oargo he had 
carried by 10 bags. Three hundred and 
fifty bags were stowed above deck, in the 
cabins, the saloon, the dispensary. It is 
said to be a not uncommon practice to 
stow cargo in such places, but they are 
not designed by the builders' for such a 
purpose. It is undeniable that, the higher 
the cargo is stowed in a ship, the less is 
the stability gained and I cannot think 
it a wise practice in a ship which has 
developed an usual list. We are told 
that the Taif was not carrying anything 
in excess of her dead weight capacity, 
and yet according to the evidence her load 
line must have been submerged at 11.30, 
if not when she left the habour. And, 
although she may not have been unsea- 
worthy on that account, she was — accord- 
ing to the 439th section of the Merchant 
Shipping Act 1 894 — deemed to be unsafe. 
I am strongly tempted to suspect that, 
either the weight carried was greater than 
we have been led to believe, or some alter- 
ation, of which we know nothing, had 
been made in the ship. 

In fact our attention was drawn by Mr' 
Guibert to certain results of the figures 
supplied to us, which leave little doubt 
upon the subject. According to the plain* 
tiffs, the Taif on this occasion carried no 
more than 1870 tons dead weight, although 
her full capacity was about 1990 or 2000 
tons. If that were so, a simple oaloulation 



will show that, as she carried 120 tons less 
than her capacity, her draught should have 
been considerably less than her displace- 
ment scale draught of 20 feet 4£, and her 
load line should have been many inches 
out of the water. Yet the plaintiffs tell ns 
that the line was only 1| inches above 
water, and her draught was 20 feet 3, that 
i«, only H inches below the draught given 
by the plan. If we take the displacement 
scale and the draught given by the plan, 
the cargo was 120 tons at least under its 
limit ; and yet the draught established on 
this occasion shows that the addition of 
a few tons would have submerged the 
load line. 

I said that in the face of the circums- 
tances under which the Taif capsized, it 
would take a great deal to convince me 
that she was seaworthy when she left Port 

Louis. The plaintiffs have produced certain 
evidence in favour of her seaworthiness 

much of it open to question. Whether — 
leaving out of view the strong inference 
of unseaworthiness to be drawn from her 

capsizing as she did — I should have found 
hat evidence sufficient, I am not called 
upon to say. 

As it is, I am satisfied that the Taif 
left Port Louis Harbour with an unusual 
list and a considerable amount of free 
water in her after ballast tank. I believe 
that she was to the knowledge of her 
captain deficient in stability ; and, when 
I consider that she capsized a few hours 
after leaving port without having met with 
any severe weather, I do not doubt that 
she was not seaworthy when she sailed and 
not fit to undertake the voyage for which 
the goods of the plaintiffs were insured* 



JUDGMENT OF MB. JUSTICE OLIVBB SMITH 

This action is brought by the plaintiffs 
to recover from the defendants Bs 126,246 
upon policies of insurance by which the 
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defendants insured in that amount certain 
bags of sugar, the property of the plaintiffs, 
against the perils of the sea upon a voyage 
from Mauritius to Bombay in a steamship 
called the Taif. The owners of Taif have 
been made third parties in the action. 

The Taif started upon the voyage, with 
the sugar on board, at half past one in the 
afternoon on the 23rd of September 1896 ; 
and she sank in Lat : 18' 36" 3. and Long : 
58* 21" E., her cargo being wholly lost, 
at a quarter to nine on the following morn- 
ing, the proximate cause of the loss being 
the action of the waves, that is to say, a 
peril of the sea. She had not, while under 
way, met with any accident, so far as it is 
known, or enoountered any unusual stress 
of weather. 

The defence to the action is that the Taif 
was not seaworthy, when she sailed. 

 

The policies of insurance were effected 
here, but, by their terms, the rights of the 
parties under them were to be governed by 
English Law. 

According to English Law, under a 
voyage policy, the insured warrants that 
the vessel shall be seaworthy, when the 
risk attaches ; and an insurance of cargo 
is avoided, if the vessel sail unseaworthy, 
although the insured be ignorant of her 
state or powerless to alter it ( Macarthur, 
14, 15 ; — Daniels vs. Harris, L. R. 10. 
C. P. 1 ). On the other hand, the insured 
makes no warranty to the underwriters 
that the vessel shall continue seaworthy ; 
and the burden of proving that the ship 

was unseaworthy is upon the underwriters 
(Biccard v. Shepherd, 14 Moore, 471 ; 
Dixon v. Sadler, 5 M. & W, 405, at p. 414 . 
Watson v. Clark, 1 Dow, 336 ; 14 R. R. 73 \ 
Davidson v. Burnand, L. R. 4. C. P. 117 ; 
Pickup v. Thames and Mersey Marine Insu» 
ranee Co. 3. Q. B. D. 594, at p. 600). 

We have, therefore, to determine whe- 
ther the defendants have shown that the 
Taif was unseaworthy, when she sailed on 



the voyage in question. If she was then 
unseaworthy, the defendants will be 
entitled to succeed in this action, although 
they may not be able to direotly trace the 
loss to the unseaworthiness ; but, failing 
the proof of unseaworthiness at the time 
of sailing, our jndgment must, under the 
circumstances of the case, be for the plain- 
tiffs, although they may be unable to show 
to what antecedent circumstance it was 
due that the action of the waves induced 
the loss (Wilson v. Janes, L. R. 2 Ex. 139, 
at p. 143 ; Anderson v. Morice, L. R. 10 
C. P. 58,609 ; 1 App. Cas. 713 ; The 
« Xantho, " 12 App. Cas. 503, at p. 509 ; 
Trinder, Anderson fyCo v. Thames fy Mersey 
Marine Insurance Co., (1898), 2 Q. B. 114, 
at p. 123). 

By the warranty that the ship is sea- 
worthy at the commencement of the voyage 
the insured undertakes, according to Kay 
(Shipmasters and Seamen, 2nd. ed. 1895, 
§ 96, p. 54), " that the materials of which 
the ship is made, her construction, the 
qualifications of the master, the number 
and description of her crew, the tackle, 
sails, rigging, stores, equipment and outfit 
generally, as well as her loading, stowage 
and trim, are such as to render her in 
every respect reasonably fit for the pro- 
posed voyage. " The same learned author 
says in another passage (ib § 104, p. 61) 
that " to render the ship seaworthy for 
the service or use contemplated by the 
insurance, she must be sufficiently staunch 
and sound and adequately constructed, 
sufficiently furnished with sails, tackle, 
rigging, cables, anchors, stores, supplies 

and proper ballast; her cargo must be 
properly stowed, and she must not be 
overloaded." 

The circumstance of the vessel having 
sunk, as she did, only nineteen hours and a 

quarter after leaving port, without anything 
in the weather or any known accident to 

account for it, would, if it stood alone, create 
a strong presumption that the loss arose 
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from causes existing at the time of sailing, 
and consequently that the vessel was not 
then seaworthy (see 2 Arnould, 6th ed., 
1887, p. 678). Bat it does not stand alone- 
The defendants, besides relying upon that 
-circumstance, have pleaded, and endea- 
voured to show, that the Taif was specific 
• oally unseaworthy in several particulars, to 
wit, that she was overladen, topheavy aud 
crank, when she sailed on the occasion in 
-question ; and the plaintiffs, on their part, 
have adduced a large body of evidence, in 
order both to prove that the Taif sailed 
seaworthy in a general way on that occasion 
and to rebut the defendants 9 allegations of 
overloading, topheaviness and orankness* 

The evidence, which included depositions 
taken before the Receiver of Wrecks and 
in the District Court at Colombo and on 
commission at Bombay and at Glasgow, was 
scarcely less conflicting than voluminous* 

The following appear to me to be the most 
salient facts and circumstances of the case, 
in which we had the advantage of very 
able arguments at the bar. 

The Taif was a fore and aft rigged 
water ballast tank steamer of 895, tons, 
register, having two water ballast tanks, 
one fore and one aft. She was built of 
steel at Whitehaven in 1884 or 1885 and 
at the time of her loss was classed in the 
highest class, 100 A 1, at Lloyd's. She 
generally, if not always, had somewhat of 
a list ; but not one which would render her 
unsafe. Mr Murdo Mo Donald, the local 
Surveyor to Lloyd's Register, examined 
her on each of four occasions on which 
she arrived in Mauritius with cargo in 
1896, and on each of those occasions he 
found her perfectly staunch and her cargo 
spotless. On the 8th of September, 1896, 
only fifteen days before she sailed on what 
proved to be her last voyage, she was 
surveyed on behalf of the Commercial 
Marine Insurance Company by the same 
gentleman, who then certified her fit to 



carry dry and perishable Cargo and r*» 
ported her a first class risk for insurance. 

Her loading for her last voyage was com- 
pleted some time after a.m. on the 23rd 
of September, 1896, the day on which she 
sailed. During the course of the loading 
the captain on one occasion, and the Chief 
Officer on another, directed an alteration 
in the stowage. When the loading was 
completed, she had on board 20,994 bags 
of sugar, a larger cargo than usual. The 
sugar filled her holds ; and some 300 or 
350 bags of it were stowed in the store- 
room, the dispensary and the after-peak. 
She also carried, besides stores, 160 tons 
of coal, of which eight tons on deck. 

It would seem that, when the loading 
was completed, the fore ballast tank was 
empty, and the after ballast tank not less 
than two thirds full. 

Some time before 10 o'clock on the same 
morning the vessel was noticed by Mr. 
Lumgair, the Collector of Customs, who, 
in consequence of what he saw, gavfc cer- 
tain directions to Mr. Graves, the Deputy 
Collector. 

Between 10 and 10.30 that morning Mr. 
Zamudio, Junior Tide Surveyor, and 
towards 11.30 Mr. Serret, Senior Tide Sur- 
veyor and Admeasurer of Shipping, acting 
under instructions from the Deputy Col- 
lector, examined the vessel's load-lines. 
Judging by the eye, so they deposed 
before us, they came to the conclusion that 
the load-liue on the starboard side was 
thirteen inches above water, and that on 
the port side six inohes below water. This 
would make the load-lines, on an even 
keel, 3i inches above water. 

Mr. Serret reported the result of his 
examination to the Collector and Deputy 
Collector of Customs. 

The Custom House authorities were not 
satisfied, and, after an interview between 
the Collector and Deputy Collector of 
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Customs and the captain and the agent of 
the ship, which took place towards noon, 
the captain gave orders for the after ballast 
tank to be pumped out. 

. Some time between 1 and 1.30 p.m., Mr 
Serret again examined the vessel's load- 
lines, this time with the assistance of Mr 
Dinnematin, Senior Landing Waiter. On 
this occasion, according to those officers, 
the starboard line was found, after careful 
measurement, to be an inoh or two above 
water, and the port line to be half an inch 
or an inch below water; so that, on an even 
keel, the load-lines would be, say, three 
quarters of an inch above water, that is to 
say, two inches and three-quarters less than, 
according to Mr Serret and Mr Zamudio, 
they were, when examined in the morning, 
although nothing had happened to the 
vessel in the meantime, except that water 
had been pumped out of the after ballast 
tank. 

After this further examination Mr Serret 
handed the ship's papers to the captain. 

As already stated, the vessel sailed at 
1.30 p.m. The after ballast tank was not at 
that time empty. 

Outside the harbour the vessel encount- 
ered a strong breeze and a confused sea ; a 
state of the weather which seems to have 
lasted, until she sank. 

Some little time after she left port, and 
probably not later than 3 o'clock in the 
afternoon, the captain ordered the after 
ballast tank to be filed. 

About 3.30 p. m. the fore and aft sails 
were set. 

About 10.30 p.m. the captain, who had 
retired to rest, was roused by the butler. 
In consequence of what the butler said he 
examined the sugar in the saloon. Water 
had come through the cabin door and wet- 
ted some of the sugar. It does not appear 
that up to this time any substantial in- 



crease of the material list of the ship had 
been observed. 

At ten minutes past four the next morn- 
ing the captain was called by the Chief 
Officer. He found that the vessel wa* 
shipping a good deal of water aft, and 
that the list had increased considerably 
during the night. 

At 4.15 he ordered the after ballast 
tank to be pumped out. It would not at 
that time have been safe to open the 
hatches. 

About 5.30 he gave orders to keep the 
ship dead before the wind and to take in 
the sails. 

About 6 o'clock the chief engineer re- 
ported to the captain that he could not get 
ate .m, owing to the fires having fallen to 
one side of the furnace, and that the fire- 
men had left the stoke-hole. 

The vessel then had a very heavy list 
and would not steer. 

At 6.30 the captain ordered the pas- 
sengers and crew to take to the boats. 

At 8.45, as already observed, the vessel 
sank, and her cargo became a total loss. 

Upon these facts and under these cir- 
cumstances I find that the Taif was 
seaworthy, as a built ship, when she left 
Mauritius on the 23rd of September 1896. 

But a finding that she sailed seaworthy 
as a built ship will not avail the plaintiffs,. 
if she sailed either overladen, or topheavy 
or crank, as the defendants allege that 
she did. 

I now, therefore, proceed to inquire into 
the truth of those allegations. 

According to the evidence given by 
Dowie, the captain of the vessel, in the 
District Court at Colombo, the capacity of 
the Taifs water ballast tanks was 340 tons,, 
and, if the tanks had been full, he would 
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have carried 840 tons less of sugar than 
he did, on the voyage in question. From 
these data, if there were no others, the 
conclusion might fairly be drawn that the 
vessel, when she sailed on that voyage, 
was overladen by the amount of water 
which she then had in her after-ballast 
tank. But there was evidence that the 
mean draft of the vessel, at that time, was 
20 feet 3 inches, and that, with that draft, 
her load-lines, on an even keel, would be 
an inch and a half above water ; and the 
plea of overloading w as practically aban- 
doned by counsel for the defendants, when 
he accepted that evidence as correct. Such 
being the case, and having regard to the 
testimony of the expert witnesses and 
others, I find that the defendants have 
failed to substantiate the allegation of 
overloading. 

Several of the ship's officers deposed 
that, in their opinion, the Tai/was topheavy, 
when she sailed on the occasion in question, 
although only one of them, the Chief Engi- 
neer, directly ascribed her loss to topheavi- 
ness. The supposed cause of topheavi- 
ness was the amount of cargo stowed on 
deck. With regard to this I agree with 
what was said by the plaintiff's witness 
captain Clark (see also Schumacker, Shep- 
herd, Johnstone, Jackson and MacDonald), 
that the proportion of the cargo which was 
carried on deck was too small to render 
the vessel topheavy. But, it Was argued 
by defendants' counsel, she must have been 
topheavy, otherwise the captain would not 
have had the after ballast tank filled, when 
she reached the open. According to the 
captain, who at first denied, but afterwards 
admitted, having had the tank then filled, 
the filling of the tank was calculated both 
to trim the vessel more by the stern and 

to render her more steady. But even if it 
had been calculated to have the latter effect 

only, it does not, to my mind, follow that 
the captain considered the ship topheavy, 
and still less that she was so. I find that 



the plea of topheaviness, like that of 
overloading, is not substantiated by the 
defendants. 

The plea of crankness eventually resolved 
itself into two allegations, first, that the 
vessel was badly stowed, and secondly, 
that she was badly ballasted, when she 
sailed. 

That the cargo was badly stowed we were 
asked to infer from both the captain and 
the chief officer having notioed defects in 
the stowing, while it was in progress, and 
from the loss of the vessel having been 
caused, according to several witnesses, by 
the cargo shifting. But the defects which 
the captain and the chief officer notioed 
appear to have been remedied at once, and 
before the vessel sailed ; and according to 
the evidence, a shifting of the cargo may 
as easily have been caused by water pene- 
trating into the hold (see especially the 
witness Moir's evidence) as by bad stowage. 
In my opinion, the plaintiffs' counsel was 
right in arguiog that the evidence as to 
stowage was equivocal ; and the allegation 
of bad stowage fails. 

The defendants say that the Taifwaa 
badly ballasted, when she sailed, in that 
she then had a considerable and dangerous 
quantity of free water in her after-ballast 
tank. In order to decide whether this was 
so, it will be necessary to consider more 
closely the capacity and other properties 
of the tank and its condition at the time 
of the vessel sailing. 

The capacity of the tank was variously 
estimated, by the witnesses who spoke to 
it, at 120, 82 and 57 tons. To empty it, 
from full, required, according to those 
witnesses who knew most about it, the 
ship's engineers, at the least three hours. 

The ship was intended, when carrying a 
full cargo, as she did on the voyage in 
hand, to have both water ballast tanks 
empty. But Dowie, her captain, seems to 
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have had a predilection for a fall after 
ballast teak ; and that tank appears to 
have been fall on the afternoon of the 
22nd. of September, the day before the 
vessel sailed. Towards evening on that 
day, James, the Chief Officer, so he 
said at Bombay, transmitted to Kail, the 
Chief Engineer, an order from the captain 
to pomp that tank oat. Kail pumped at it, 
so he deposed at Bombay, for about half an 
hour. This would relieve the tank of, say, 
one-sixth of its contents. After the order 
given by the captain about noon on the 
23rd the pomps were set to work at once 
and kept working something like an hoar 
and a half, before the vessel sailed. By the 
two pampings, taken together, the tank 
would be relieved of, say, two-thirds of its 
contents. Thus, when the vessel sailed, the 
after ballast tank would have not less than 
19 tons, and perhaps as much as 40 tons, 
of free water in it. 

It is true that doubt was cast by counsel 
for the plaintiffs upon there haviog been any 
snch pumping out of the tank on the 22nd 
of September as was alleged by James and 
Kail, the captain having denied that he 
had ordered it, James and Kail not having 
mentioned it in the first instance (at 
Colombo), and there having been no appa- 
rent reason for it. But that there was a 
pumping out of the tank which lasted for a 
considerable time in the middle of the day 
on the 23rd of September was not ques- 
tioned ; and, if the evidence of James and 
Kail as to a pumping out having taken place 
on the 22nd be rejected, the only result, it 
seems to me, will be that the vessel sailed 
with her after ballast tank about half, 
instead of a third, full, in other words, that 
she sailed about as badly ballasted as she 
well could be. 

According to the plaintiffs 1 own expert 
witnesses, free water in a ship is dangerons* 
It is the worst kind of ballast* Free water 
in a ballast tank might cause a rivet or a 



plate in the tank to give way and so might 
penetrate to the hold and produce the most 
serious consequences. 

Having regard to these circumstance*, I 
oannot resist the conclusion that the Taif, 
when she sailed on the 23rd of September, 
1896, had in her ballast tank an amount of 
free water which rendered her crank and 
consequently unseaworthy. 

I am far from saying that the nuseawor- 
thiness which resulted from her being badly 
ballasted was the cause of the loss. I think 
it possible —and not improbable-— that the 
loss was due to some cause unconnected or 
only remotely connected with unseaworthi- 
ness, suoh as the error or negligenoe of 
the captain or the second officer, the 
former of whom, as we have seen, ordered 
the after tank to be filled on the afternoon 
of the 23rd, which had the effect of making 
the vessel then overladen, and on the 
morning of the 21th ordered the same 
tank to be emptied, a course, which wis 
described by a very competent witness 
(Captain Clark, cf. Moir) as a fatal mis- 
take, and the latter of whom was shown 
to have allowed the state of the ship to 
become hopeless during the middle watch 
on the morning of the 24th without 
reporting her condition to the captain. 
But, in the view which I take of the law, 
the defendants, being able to show that 
the ship sailed unseaworthy in one single 
respect, are, as a matter of strict right,, 
entitled to succeed in this action, even 
though the primary and principal cause of 
the loss may have been a peril of the sea 
against which they had insured (Quebec 
Marine Insurance Co. vs. Commercial Bank 
of Canada, L. R 3. P. C. 284). 

I am, therefore, of opinion that our- 
judgment should be for the defendants*. 

with costs. 
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SUPREME COURT 



Fbiioht — Claim by mortgagee in pos- 
8188ion of ship — what 0onstituti8 
a taking of possjbs8ion — action uf 
mortgage and action of p088e8sion — 
arrest of ship in a coubt of admi- 
RALTY — Average adjuster not an 
arbitrator, and his valuation not 
conclusive —Test of value of a ship 
fob an average adjustment 

A sailing vessel was chartered by the de* 
fendants from her owner, freight to be 
paid on delivery, and all claims for 
average to be settled in conformity with 
York- Antwerp Rules, 1890. The ship was 
mortgaged by the owner to the plaintiff 
before the end of her voyage back to 
the colony . 

While at sea, the ship met with accidents 
which gave rise to a general average ad" 
just merit, and the plaintiff, the debt being 
due, instituted a mortgage suit in the Co* 
hnial Court of Admiralty and had the 
ship arrested on the same day. The ship 
was sold by public auction, under an order 
of the Court, and bought by plaintiff 
for Bs. 12,500. 

The Plaintiff claimed, as mortgagee having 
taken possession of the ship, the balance 
due by the Defendants for freight at 
the date of the taking possession — less 
the amount due under the average ad- 
just went. 

The Defendants (A) denied the taking pos- 
session of the ship by the plaintiff and 
(B) objected that the value of Bs. 12,500, 
set upon the ship under the average 
adjustment, was below her true value. 

The parties were agreed that the case was 
governed by English law. 

Held by the Court : 

(A) lo. That, though the mortgagee of a 
ship does not, ordinarily speaking, obtain 



any transfer by way of contract or 
assignment of the freight, he may, how- 
ever, obtain the freight by taking posses- 
sion of the ship or doing something 
equivalent to it, and from that time 
everything which represents the earnings 
of the ship, and which had not been paid 
before, must be paid to him, he being 
then the owner in possession. 

2o. That an action of mortgage is the proper 
remedy of the mortgagee of a ship who 
wishes to realize his security, and an 
action in possession the proper remedy of 
the owner of a ship who is wrongfully 
deprived of possession of her. 

3o. That the arrest of the ship in the 
Colonial Court of Admiralty was, as 
between the plaintiff and the defendants, 
a taking possession of her by the plaintiff 
or, at any rate, equivalent thereto, and 
that the plaintiff, as a consequence, was 
entitled to maintain the present action. 

(B) 4o. That, the average adjuster not 
having been constituted an arbitrator by 
agreement between the parties, his valua- 
tion was not conclusive upon the defen* 
dants. 

5o. That, with regard to the value to be set 
upon a ship for the average adjustment, 
no inflexible rule can be laid down beyond 
the following : " The ship is to be valued 
at the sum for which the owner as a 
reasonable man would be willing to sell 
her. " 

HOSSEN CASSIM,— Plaintiff 

and 
BLTTH BROTHERS & Co.,— Defendants. 

In re 
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THE " J. L. SKOLFIELD. 



Before 
His Hon* L. V. Drlafayr, — Chief Judge. 
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His Hon. Oliver Smith, — Puisne Judge. 

and 

His Hon, E. Didibb St. Amand, — Puisne 
Judge. 

Hon. W. Newton, Q. C, — Counsel for 
plaintiff. 

Mr H. Be run, — Attorney for the same. 

Mr P. L. Chastellier, Q. C, — Coansel for 
defendants. 

Hon. G. A. Ritter,— Attorney for the same. 



Record No. 27,788. 



1st February 1899. 



THE JUDGMENT OF THE COURT WAS DELIVERED 

BY SMITH, J. 

On the 12th of April, 1897, the sailing 
vessel J. L. Sholfield was chartered by 
Messrs Blyth Brothers & Co., of Port 
Louis, the defendants, from one Allam, 
also of Port Louis, her owner, for a voyage 
to Australia and back, with freight. The 
charter-party provided that the freight 
should be paid on delivery of the cargo, 
and that all claims for average should be 
settled in conformity with the York- 
Antwerp Rules, 1890. 

On the 28th of July in the same year 
the J. L. Sholfield was mortgaged by 
Allam to Hossen Cassim, the plaintiff, to 
secure a payment of Rs 25,000 and 
interest. 

On the 26th of February, 1898, the J. L. 
Sholfield arrived at Mauritius, having 
performed the voyage for which she had 
been chartered by the defendants and 
having, in the course of it, met with acci- 
dents which gave rise to a general average 
adjustment. 

On the 28th of the same month the 
plaintiff, whose mortgage debt was then 
due, instituted a mortgage suit against 
the J. It. Sholfield in the Colonial Court 



of Admiralty of Mauritius ; and on the 
same day the /. L. Sholfield was arrested 
in that suit. 

Messrs Blyth Brothers & Co. entered an' 
appearance in the suit, without stating in 
what capacity they appeared. 

On the 16th of March last the Colonial 
Court of Admiralty made an order, in the 
suit, for the sale of the J. L. Sholfield, 
Messrs Blyth Brothers & Co. consenting 
under reservation of all their rights. 

On the 18th of March last the /. J5. 
Sholfield was sold by public auction under 
the order. She was bought at the sale by 
the plaintiff's local agent, Ibrahim Es- 
mael, at Rs 12,500. On the 30th of the 
same month the average adjuster pu- 
blished his statement. 

On the 4th of April last the plaintiff 
commenced the present action. In it he 
claims, as mortgagee having taken pos- 
session of the J, L. Sholfield, Rs 9,488.67, 
balance of freight, which he alleges to be 
due by virtue of the charter-party of the 
12th of April, 1897, and of the average 
adjustment of the 30th of March last ; 
subject to a deduction to which reference 
will be made presently. 

The defence is, in substance, first : that 
the plaintiff was never in possession of the 
J. L. Sholfield and consequently has no 
right to sue for the freight ; and, secondly, 
that, if he has a right to sue for the 
freight, less freight is due to him than 
he claims, the average adjuster having 
placed too low a contributory value upon 
the vessel. 

It is common ground to the parties 
that the case is governed by English law. 

The English law with regard to the 
right to freight of the mortgagee of a ship 
is thus broadly stated in Abbott on Shipp- 
ing (13th. Ed., 1892, p. 41) : " The mort- 
gagee of a ship does not, ordinarily 
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speaking, obtain any transfer, by way of 
contract or assignment, of the freight 
(Keith vs. Burrows 2 A pp. cas. 686,645). 
He may, however, as was laid down by 
Lord Cairns, L. C, obtain the freight by 
taking possession of the ship or doing 
something equivalent to it, and from 
that time everything which represents the 
earnings of the ship, which had not been 
paid before, must be paid to him, he being 
then the owner in possession (ib 646)." 

It is not easy to say what acts are 
to be deemed equivalent to a taking 
of possession. It has been held, however, 
that notice given by the first mortgagee 
of a ship to the charterer to pay the 
freight to him, the vessel being at 
sea, is equivalent to a taking pos- 
session (Busden vs. Pope, L. R. 3. Ex. 
269). In the present instance notice to 
pay the freight to him appears to have 
been given by the plaintiff to the de- 
fendants only after the vessel reached 
port, and the plaintiff does not rely upon 
that notice ; but, he says that, after the 
arrest of the vessel, he, by his agent, went 
on board of her, paid the captain and 
crew their wages, gave the consignees 
delivery of the cargo and settled the ste- 
vedore's bill for unloading her, and so had, 
not only constructive, but actual, possession 
of tbe vessel. 

To this the defendants object that, 
after the arrest, the ship was in the pos- 
session of the Court, and not of the 
plaintiff, that what the plaintiff did with 
regard to paying the captain and so forth, 
having been done by leave of the Court, 
could not alter the nature of such posses- 
sion, and that in claiming under the 
circumstances, to have been in possession, 
the plaintiff was endeavouring to usurp the 
position,which he would have occupied, if, 

instead of bringing a mortgage suit, he 
had brought, and succeeded in, an action 
of possession. 



In our opinion, these objections cannot 
prevail. The arrest of the ship in the 
suit in the Colonial Court of Admiralty 
was, as between the plaintiff and the de- 
fendants, a taking possession of her by 
the plaintiff, or, at any rate, equivalent 
thereto. " The rule is well settled ", said 
Jessel, M. R., in Wilkes vs. Sannion (7 Ch. 
D. 188), that, " after default in payment of 
principal and interest, mortgagees are 
justified in taking possession of the mort- 
gaged property." 

In the present instance the plaintiff was 
clearly in default, and, accordingly, when 
the ship came within the jurisdiction, the 
defendants, the mortgagees, seized it un- 
der an order of the Admiralty Division, 
which was the right way of taking posses- 
sion. (C/. Wilson vs. Wilson, L. R. 14 Eq. 
82.) In the Oithcart (L. R. 1. A. & E. 814) 
the registered transferee of a mortgage of 
a ship, who had brought an action against 
the ship in the Admiralty Court, in which 
the ship was arrested, there being no 
money due to him, not only had his action 
dismissed with costs, but was condemned 
in damages for the arrest, Dr. Lushington, 
in his judgment, treating the arrest as an 
arrest by the plaintiff. We conceive that 
in these cases the arrest was made in an 
action of mortgage, and not of possession. 

An action of mortgage is the proper 
remedy of a mortgagee of a ship who 
wishes to realize his security. An action 
of possession is the proper remedy of an 
owner of a ship who is wrongfully de- 
prived of possession of it. 

We hold, therefore, that the plaintiff 
is entitled to maintain this action in the 
character of a mortgagee having taken 
possession. 

We now come to the question of the 
contributory value of the ship, upon which 
depends the amount that the plaintiff is 
entitled to recover in this action. 

By No. 17 of the York- Antwerp Rules, 
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1890, in conformity with which, as already 
stated, all claims to average were, under 
the charter party, to be settled, it is pro* 
vided that " the contributions to a general 
average shall be made upon the actual 
values of the property at the termination 
of the adventure " etc. 

Upon this footing the average adjuster 
lias assessed the contributory value of the 
ship at Rs. 12,500, the amount at which 
she was adjudicated at the sale by auction 
of the 18th March last. 

This valuation, the average adjuster not 
having been constituted an arbitrator by 
agreement between the parties, is not con* 
-elusive upon the defendants (Macarthur 
on Marine Insurance, 2nd. Eld., 1890, p. 
201). Nor does the plaintiff contend that 
it is so ; but he says that, as a matter of 
fact, the sum of Rs 12,500 represents the 
actual value of the vessel at the termina- 
tion of the adventure, because the value of 
a thing is proved by the price which it 
fetches, when sold by auction, and the 
value of the J. L. Skolfield, when she was 
sold in March, was the same as it was, 
when she arrived in February, she not 
having deteriorated in the meantime. 

That the value of the vessel was the 
same in February as in March is not 
denied by the defendants ; but they main- 
tain that the actual value of a ship at a 
given time depends in each instance upon 
•the particular circumstances of the case, 
and that here circumstances exist which 
show the actual value of the J. L. Skolfield 
at the time in question to have been 
considerably above Rs 12,500. 

The authorities are not a little vague 
and conflicting upon the subject of the 
true test of value. " The sale by auction 
is evidence of the market price ", said Sir 
John Leach, when Y. C, in Shelly v. Nash 
(3 Madd. at p. 286). " The publicity of an 
auction ", says the leading text-book upon 



sales by auction (Bateman, 7th. Ed., 1895, 
p. 7) " and the competition which it 
engenders render it the most effectual 
method of ascertaining and obtaining 
the market price, which is, practically, 
the value of property ". In Manley 
Hopkins {Average and Arbitration, 4th 
ed., 1884, pp. 148, 144) we read : " It 
is very difficult to fix the true value of a 
ship, because the price of shipping is 
continually varying in the market, accord- 
ing to the supply, rate of freights and 
other causes. Also, the value of a ship is 
not precisely the price for which she would 
sell, if forced to a sale by auction, and, 
consequently, not always that at which a 
surveyor would estimate her ; far he must 
necessarily have that test of value in hid 
eye. A ship in her owner's hands who has 
a regular trade or a freight for her has a 
real value greater than the sum which a 
buyer, without those advantages, would 
be ready to offer ; and we have no right 
to assume that a sale by auction demons* 
trates her true absolute value, which 
consists of the price of the thing itself 
connected with certain advantageous and 
adventitious circumstances." The same 
author adds (ib. p. 144, note) : « A ship, 
in the eye of the law, is not (ike a mere 
commodity, suoh as sugar or ootton, the 
true value of which is simply that for 
which it will sell ; but it is a chattel to 
which are attached uses and capabilities of 
profit which go along with it and are 
inseparable from it. It has, therefore, 
like several other things, an intrinsic and 
an adventitious valne, both which are very 
difficult to determine with nicety. Per- 
haps the best guide upon the question is 
Lowndes, who, in his well-known work 
upon General Average (14th ed., 1888, 
§ 69, p. 805), expresses himself as follows : 
u On principle, a merchant ship being 
simply a machine for earning freights, 
the real value of a ship to her owner is the 
present capitalized value of all her future 
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earnings, so long as shd can be used as a 
ship, after deduction of her working 
expenses, to which, mast be added the 
present value of the sum for which she 
may eventually be sold to be broken up. 
Bat, as the data for snch a calculation do 
not exist, we have to adopt other tests in 
the way of approximation. One snch test 
is the value in the market, which repre- 
sents the current opinions of shipowners 

on the point. This test can be adopted, 
when there is a market for ships of the 
kind sufficiently extensive to give a fair 
approximation to the ship's real value. In 
the case of ships of peculiar build or 
-exceptional size, or having qualities which 
specially adapt them to some one limited 
trade, the value in the market may not 
com $ near to the real value. In such a 
case it may be necessary to take account 
of the first cost, to make deduction for 
age and wear and tear, to allow, like- 
wise, for changes that may have taken 
place, since the ship was built, in the cost 
of materials or the price of labour, or for 
later improvements in construction which 
may diminish her relative value. In 
short, no inflexible rule can be laid 
down beyond this : the principle is, the 
ship is to be valued at that sum for which 
the owner, as a reasonable man, would be 
willing to sell her, and this sum must be 
ascertained by the adjuster as well as he 
can {African Steamship Cy. v. Swanzy, 
2 K. and J. 660, and 25 L. J. Ch. 870 ; 
Grainger v. Martin, 4 B. and S. 9, and 21 
L. J. Q. B. 186.) Cf. Macarthur, p. 202, 
note {t) ; Arnould, 6th ed. 1887, p. 908.) 

Even Bateman does not treat the result 
of a sale by auction as an absolute cri- 
terion of value, and a little reflection will 
show that he would be wrong, if he did so. 
It is obvious that one and the same object, 
if spld by auction, may fetch a high price 
or a low one, according to circumstances. 
The presence at a sale of a person who for 
reasons peculiar to himself, attaches a 



factitious importance to its possession may 
cause an article to realise a fancy price at 
such sale ; or, per contra, the employment 
of an inexperienced, and incompetent 
auctioneer may lead to its going at a con- 
siderable undervalue. We cannot, there- 
fore, say that the circumstance of the 
J. L. Skolfield having been sold at auction 
for Ks 12,500 is conclusive, upon the 
question of her value, in the plaintiff's 
favour. 

Evidence was led by the plaintiff to show 
that Mauritius is a good market for wooden 
ships ; but we are not prepared to hold that 
the fact of an article being sold at a parti- 
cular price, either at auction or otherwise, 
in the market, even where there is a 
sufficient market within the meaning of the 
passage cited from Lowndes, conclusively 
proves such price to be the actual value of 
the article. 

The evidence shows that on the day of 
the sale by auction several persons were 
prepared to give more than Us 12,500 for 
the vessel, but were deterred from bidding 
or from making more than nominal bids for 
her at the sale by the fact of the mortgagee's 
agent being among the bidders, and that, on 
the very day of the sale and the following 
day, Ibrahim Esmael declined several offers 
of Bs 25,000 and Rs 20,000 for the vessel. 

These circumstances demonstrate, we 
think, that the auction sale of the 1 8th of 
March did not realize the actual value 
of the •/. L. Skolfield. 

There was nothing peculiar about the 
J.L. Skolfield, exoept that she was a wooden 
ship, if that be peculiar. 

We proceed, then, to apply the principle 
enunciated by Lowndes in the words : 
" The ship is to be valued at the sum for 
which the owner as a reasonable man 
would be willing to sell her." 

Although Ibrahim Esmael would not 
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part with the J. L. Skolfield for Rs 25,000 
immediately after the sale, he appears 
from the evidence of one of the witnesses, 
Mr. Ulcoq, to have been ready to accept 
that sum for her a few days later. 

Upon this and the other evidence in the 
case we find that the contributory value of 
the ship was Rs 25,000. 

The result is that the average statement 
must go back to » he adjuster for modifica- 
tion in accordance with this finding. The 
adjuster will also have to make an 
allowance to the defendants for the sum of 
Rs 528.29 c, address commission, admitted 
by the reply to have been omitted from his 
statement. 

There will be judgment for the plaintiff 
for the amount claimed by him, subject to 
the modification and allowance, and, there 
having been no tender and no payment 
into Court, the defendants must pay the 
costs of this action. 



IN THE SUPREME COURT 



CA8E 8TATBD— Oed. 23 OF 1888, Abt. 113 — 

Stat. 20 & 21 Vict. Cap. 43— Informa- 
tion HEABD AND DETERMINED — CONTEMPT 

of Court— Oed. 21 of 1888, Art. 17 — 
Power of Magistrate — Jurisdiction of 
the Supreme Court. 

A barrister condemned to imprisonment for 
contempt of Court moved the Court, on a 
case stated by the Magistrate, to set aside 
the decision. 

Held that : 

lo. Ord. 28 0/1888, Art. 113, under which 
a Magistrate or Bench may be called upon 

to state a case, is confined to cases in 

which an Information has been heard 

and determined. (Difference between the 

Article and sect : 2 of Stat : 20 and 21 

Vict. Cap. 43— 1857.) 



2g. A Magistrate who condemns a person 
for contempt of Court under Ord. 21 of 
1888, art. 17, does not hear and determine 
an Information and should not therefore 
state a case for the opinion of the Supreme 
Court under the said Article 118. 

So. Contempt of Court being an o fence of a 
criminal nature, the fact that a Magis- 
trate has stated a case where he had no 
power to do so, cannot clothe the Supreme 
Court with a jurisdiction which it does 
not possess. 

The Court refused to entertain the case. 



ESNOUF,— Appellant 

and 
ACKROYD, — Respondent. 



Before 

His Honor L. V. Delafaye, — Chief Judge. 

His Honor P.C. Moncreiff, — Puisne Judge* 

and 
His Honor Oliver Smith, — Puisne Judge. 

The lion. W. Newton, Q.C., — Counsel for 
appellant. 

Mr Henry Bkrtin, — Attorney for the same. 

23rd March 1899. 

THE JUDGMENT OF THE COURT WAS DELIVERED 

BY MONCREIFF, J. 

Record No. 694. 

On the 28rJ of February, 1899, Mr 
Ackroyd, the District Magistrate for the 
2nd Division of Port Louis, gave judgment 
in a matter in which Mr Esnouf, barrister- 
at-law, appeared for one of the parties. Mr 
Esnouf having made use of certain unbe- 
coming expressions, the Magistrate called 
upon him to withdraw them. This Mr 
Esnoaf refused to do, although, according 
to the case before us, he was afforded a full 
opportunity of doing so. The Magistrate, 
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thereupon, sentenced him to undergo one 
day's imprisonment for contempt of Court, 
onder Article 17 of Ordinance 21 of 1888. 
Eventually, however, on the application of 
the Honorable William Newton, Q.C., who 
appeared for Mr Esnouf, the Magistrate 
agreed to state for the opinion of the 
Supreme Court the case which forms part 
of the record. 

In a notice, dated the 23rd of February, 
1899, and served upon the Magistrate, Mr 
Esnouf stated that he impugned the Magis- 
trate's order on the ground that " there 
was no proof that he had committed a con- 
tempt of Court, and, at any rate, he could 
not lawfully be punished for a contempt 
" of Court, which is a criminal offence, 
unless the specific offence charged against 
him were distinctly stated, and an oppor- 
u tunity of answering it given to him — 
" which was not done in the present action." 

The matter was argued in this Court on 
the 20th of March, when Mr Newton, who 
appeared for Mr Esnouf, withdrew the first 
ground mentioned in the above notice | 
admitting that, the matter being of a crimi- 
nal nature, the point could not be reviewed 
by the Supreme Court. He, however, argued 
the second point, and argued, moreover, as 
a third ground of objection to the Magis- 
trate's order, that the Magistrate had not 
co d plied with the provisions of Article 17 
of Ordinance 21 of 1888. 

The Magistrate was not represented by 
-counsel, and it became necessary for the 
Court to consider whether the case stated 
by the Magistrate could properly be enter- 
tained by it. 

Article 113 of Ordinance 23 of 1888 
provides that — 

" After the hearing and determination 
" by a Magistrate or Bench of an Infor- 
*' mation either party to the proceedings 
mny, if dissatisfied with the judgment as 
being erroneous in point of law, apply in 
writing, within three days after the same, 
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" to the Magistrate or Bench to state or 
" sign a case."— The remainder of the 
Article is not material. 

This provision is founded npon Section 2 
of 20 and 21 Vict. C. 43 (1857), which 
begins with the following words :— 

" After the hearing and determination by 
" a Justice or J ustices of the Peace of any 
" information or complaint, which he or 
" they have power to determine in a sum- 
" mary way by any law now in force or 
" hereafter to be made, either party to the 
" proceedings before the said Justice or 
" Justices may, if dissatisfied with the said 
" determination as being erroneous in point 
" of law, apply, &c, Ac. 

In borrowing thi< section our Legislature 
has omitted the word " complaint " and the 
restriction of the provision to cases which 
might be summarily dealt with. Our article 
is confined to informations which have been 
heard and determined by a Magistrate or 
Bench. The question then arises : did the 
Magistrate, in dealing with the matter, hear 
and determine an information ? We think 
not. He proceeded under Article 17 of 
21 of 1888 ; and what he heard and 
determined (if he did hear and deter- 
mine) was certainly not an information* 
That being so, he should not have stated a 
case for our opinion The incident does not 
fall within the terms of Article 113 of 23 of 
1888, which confers upon the Magistrates 
power to state a case for the opinion of 
the Supreme Court — nor can we avail 
ourselves of the fact that the Magistrate 
has stated a case, which is now actually 
before us. The offence for which Mr. 
Esnouf was committed by the Magistrate 
is of a criminal nature, and a mistake made 
by the Magistrate as to his power to state 
a case cannot clothe the Supreme Court 
with a jurisdiction which it does not pos- 
sess. We think that we have no power to 
entertain the case which has been stated 
for our opinion. 
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SUPREME COURT 



mlsi in dbmbube.— it8 two- fold object.— 
Waives of bight to misb in dembube. 
— lbttbb fbom defendant to plaintiff. 

A u mise en demeure 19 has a two-fold object, 
first, to inform the debtor that the credi- 
tor intends to insist upon the execution of 
the contract and then to allow the defen- 
dant or the debtor, thus warned, to take 
the necessary steps and make all possible 
diligence in order to be able to perform 
his contract as stipulated. 

A party may dispense with or waive any 
right which he is entitled to, and he may 
the more ea*ify be understood to renounce 
such a right as that to the " mise en 
demeure " since his position remains tn~ 
tact on the merits of the case. 

Held, where a letter from the Defendant to 
Plaintiff clearly conveyed the intention to 
inform the latter that he (Defendant) did 
not mean to go on with the contract except 
under certain exceptional circumstances, 
that the Plaintiff was entitled to enter his 
action without serving on defendant any 
" mise en demeure. " 



THE COLONIAL GOVERNMENT 



v/g 



NALLETAMBY. 



Before 
His Honor L. V. Dblafayk, — AotiDg C. J. 

and 
His Hon. F. C. Moncbeiff,— Puisne Judge. 



The I^on. L. Rouillabd,— Substitute Pro- 
cureur General, appears for the plain- 
tiff. 



A. Rolando, — Crown Attorney— Attorney 
for the same. 

The Hoo. W. Newton, Q. C, - Counsel 
for defendant. 

Mr. E. Sauzibb, — Attorney for the same. 



Record No. 27,668. 



26th. April 1899, 



THE JUDGMENT OF THE COUBT WAS DELIVEBED 

BY DBLAFAYE, C. J. 

Thisisacase in which the Government 
wishes to recover from the defendant a 
certain sum of money for breach of con- 
tract. 

The preliminary plea of the defendant 
is that the Government has no right of 
action against him because they have not 
complied with the formalities prescribed 
by law ; that is to say, they have not put 
him en demeure to execute his contract. 

The law as to mise en demeure is clear 
and it has been laid before us in its true 
light by the learned counsel who appeared 
for Nalletamby. There is no doubt that 
in a case like the present one, the plaintiffs 
would have been bound to put the defen- 
dant en demeure before they could sue 
him, were it not for certain documents 
which have been produced by the Govern- 
ment and which, they say, amount to a 
mise en demeure, and from which they ask 
us, feupposing we are of opinion that the 
documents do not constitute a regular mise 
en demeure, to decree that they prove 
satisfactorily that Nalletamby had dis- 
pensed Government with the necessity of 
complying with the formality of the mise 
en demeure. 

We have decided the other day that 
these letters did not amount to a mise en 
demeure, although two of them, I must 
say, come very nearly up to the require- 
ments of the mise en demettre, but we have 
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held that they did not constitute the 
regular mise en demeure that should have 
been served or notified in a case like the 
present one, and I am not going to alter 
oar ruling on that point. But there is one 
letter from Nalletamby upon which we 
are asked to decide that he has waived his 
right to claim that the formality of the 
wise en demeure before action entered be 
complied with — that is the letter of the 
27th August 1897 — and we have no hesi- 
tation in daying that that letter clearly 
conveys the intention on the part of Nalle- 
tamby to inform the Government that he 
does not mean to go on with the contract 
except under exceptional circumstances 
which the Government, naturally enough, 
were not prepared to accede to. There are 
three letters which should be read together. 
There is one of the 23rd August 1897 
in which the Government write to Nalle- 
tamby as follows : — " With reference to 
" your letter of the 20th instant informing 
" me that you were unable to give th e 
name of the vessel which Mr Nalletamby 
proposed to send to Rodrigues for the 
August, October and December voyages 
"to that dependency, I am directed to 
" request that you will have the goodness 
" to inform me as early as possible, as the 
" matter is pressing, whether Mr Nalle- 
" tamby is prepared or not to perform the 
" required service to and from Rodriguea 
" till the end of the year, by an other 
" vessel." 

There is an other letter of a still more 
pressing nature, of the 26th. August from 
Government. " I am direoted to request 
" that you will have the goodness to inform 
" me without delay whether you are pre- 
" pared to perform the service for the 
" transport of mails, passengers, goods 
u &c, between Port Louis and Port Ma- 
" thurin, Rodrigues, until the end of the 
" year by a suitable vessel. " 

Now, on the 27th., the very day after, 
Nalletamby answers that letter ; and the 
last paragraph of his answer is cer- 
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tainly not a paragraph written currente 
calamo but has evidently been meditated 
upon and was written after refleotion ; 
it is worded in such terms that it is 
difficult not to construe it as a very 
clear intimation to Government of what the 
intention of Nalletamby is :— " I have now 
" to state that I can only continue the con- 
" tract and make two or three more voyages 
to Rodrigues by a suitable vessel approved 
of by Government provided that the 
" latter will increase the subvention to 
" Rs 1500 per voyage." This can have no 
other meaning except that Nalletambj 
had made up his mind not to go on with 
the contract except under the condition 
of the increase of subvention that he 
mentions. A party may dispense with, or 
waive, any right which he is entitled to, 
and a party may the more easily be 
understood to renounce such a right aa 
that of the mise en demeure since his posi* 
tion remains intact on the merits of the 
case. The mise en demeure has a twofold 
object, first, to inform the debtor that the 
creditor intends to insist upon the execu- 
tion of the contract and then to allow the 
defendant, or the debtor, thus warned to 
take the necessary steps and make all 
possible diligence in order to be able to 
perform his contract as stipulated. Well 
the letter of Nalletamby shows that he did 
not mean to take any advantage of any 
such mise en demeure not having been 
served upon him, and that therefore the 
Government are perfectly right when they 
say : having received that letter from 
Nalletamby, we considered that we were 
dispensed from fulfilling any such formali- 
ty as the mise en demeure, and we do not 
believe he has any right to complain of 
the non- performance of that formality. 

We agree in th:it view. The judgment 
of the Court is, therefore, that the first 
plea must be set aside and th|t the case 
must be proceeded with on the merits. 
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SUPREME COURT 

Defamation — Material and Moral damage 
— Proof op moral damage — Tripling 
evidence op pre jo dice — - damages 
reduced — Art. 1882 Code Civil — 
Costs 

In a suit brought under Art. 1382 of the 
Code Civil for a tort, it may be sufficient 
to show "moral* damage, that is damage 
which is neither tangible nor material ; 
but the damage must be " legal " damage. 
The damage whether material or moral 
must be proved. 

Moral damage is not to be presum c d from 
the mere publication of the defamatory 
statements ; it can hardly be said, for 
instance, that there is moral damage 
caused where the persons to whom the 
statements were made utterly disbelieved 
them. (Qale'a v. Roussel explained. 8. C' 
Reports 1891.) 

Where the evidence of the moral prejudice 
was very trifling and the Plaintiff had 
himself contributed to the spreading of 
what the Defendant had said, the Court , 
on appeal, reduced the amount of the 
damages awarded. 

No costs. 

HURRY MAHRAZ,— Appellant 

and 
D. JENKINS,— Respondent 

Before 

His Hon. F. C. Moncrbipp,— Puisne Judge 

and 

His Hooor E. Didier St. Amand,— Puisne 
Judge. 

The Hon. W. Newton, Q. C.,— Counsel for 
appellant. 



Mr. E. Sauzier,— Attorney for the same, 
Mr. 0. Laurent,— Counsel for respondent. 
Mr. V. PiJpin, — Attorney for the same. 



Record No. 1,074. 



nth March 1899. 



JUDGMENT OP THE COURT DELIVERED BT THE 
HON. P. 0. MONCREIPP. 

This is an appeal from a judgment of 
the Magistrate of Plainos-Wilhems. The 
plaintiff's case was that on the 5th Novem- 
ber 1897, in the garden in front of the 
Rose-Hill Court House, and in the hearing 
of three persons, the defendant stated in 
the Creole tongue that he (the plaintiff) 
was a barrister who took money from both 
sideB ; and that, on the same day, the de- 
fendant made use of other defamatory 
expressions of a similar description in 
regard to him (the plaintiff) in conversation 
with an Indian named Mohabeer and an 
usher's clerk named Lavictoire. The 
plaintiff says that he has been injured in 
his character, feelings, and reputation ; 
but the damage upon which he relied was 
stated to consist in this, that the Indian 
population amongst whom the plaintiff's 
practice chiefly lies were likely 'o be indu- 
ced by the statements made by the defen* 
dant not to employ the plaintiff in future. 
The Magistrate gave judgment in favour 
of the plaintiff for Rs 150 damages, and 
for costs. From this judgment the defen- 
dant appealed on various grounds to this 
Court. 

We agree with the Hon. Mr. Newton that 
this is rather h small maiter, which does 
not justify the warmth which it has engen- 
dered. If all the defamatory statements 
which are uttered outside the Court House 
at Rose- Hill were brought into this Court, 
our time would be fully oooupied in hear- 
ing cases of a similar description. But we 
are not inclined to put the case into the 
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category Bpok^n of by the Lord Ch»ef 
Justice. It may be a small case, but if 
the professional reputation of the Plain- 
tiff has been damaged, he must not be 
blamed for defending himself. 

As to the facts, the Magistrate had 
better opportunities of judging than we 
have and it is enough to say that there 
was sufficient evidence to justify his finding 
that in the garden in front of the Bose- 
Hill Court-House, the plaintiff made use 
of words in the presence of Mr Antelrae, 
Mr Maingo and Mr Florent to the effect 
that Mr Jenkins was an advocate who took 
money from both sides. There is also 
evidence showing that on th» same day the 
defendant nsed words to the same effect to 
one Mohabeer, and that bespoke abusively 
of the plaintiff to an usher's clerk named 
Lavictoire. This suit is brought uade r 
Article 1882 o1 the Code Civil, which re- 
quires proof of damnum et injuria. The 

question then remains : have these state- 
ments damaged the plaintiff, and if so was 
the Magistrate right in awarding a sum of 
Bs 150 by way of damages ? Everybody 
knows what material damage is — there 
is none in this case. But in suits brought 
under Art. 1382 of the Code Civil it may 
be sufficient to show damage which is 
neither tangible nor material ; that is, 
what is termed moral damage. The phrase 
is not happy and it sometimes tempts us to 
enquire whether it may not mean damage 
which is not legal. Now, it is clear that, 
whether damage is moral or material, it 
must be proved — the decisions of the 
Court of Cassation establish that (I). The 
proof of materia) damage presents no dif- 
ficulty, but it is not so simple a matter to 
prove moral damage. In this case the 
plaintiff must prove that his reputation 
has snffered. 

It seems to me that a mistaken impres- 
sion has arisen from the judgmen in 

(1) Dalloz — Code Civil Aunotf, (1382) 286- 312 ; 
Sirey, 1882, 1,264; See Cassation, 27 Jan. 1885 ; 6 
Feb. 1894, Pand. Fr. Pe>. 94, 1, 400. 



Gale i v. Rouwl (2) to the effect that moral 
damage is presumed upon proof of the 
defamatory statements. We find nothing 
in that case to support such an impression. 
The statements complained <■£ were pu- 
blished in a newspaper, and the Cour^ 
must from that faot have drawn tha 
inference that some members of the 
public who real them were so influenced 
that the reputation of the plaintiff was 
injured. But neither in the judgments nor 
in the decisions of the Court of Cassation 
do we find anything to justify the idea 
that it is unnecessary to prove moral 
damage — and for an excellent reason. If 
the idea were well-founded, moral damage 
would be presumed, i. e. it would invari- 
ably be held proved that the plaintiff's 
reputation had suffered, so that possibly 
material damage might ensue at some 
future time, although the persons to whom 
the statements were made utterly dis- 
believed them. 

The Plaintiff must, therefore, in our 
opinion, shnw such circumstances as will 
warrant us in inferring that hi* reputa- 
tion has puffered, or prove that his reputa- 
tion actually has suffered. His case upon 
this head is that the defendant is a sirdar 
of " Stanley/ 9 and a man possessing much 
influence with Indians ; that tbe Plaintiff's 
practioe lies chiefly among Indians, and 
for the most part in the Rose Hill District 
Court ; and that it is likely to be injured 
by the statements made by Hurry Mahraz. 

Now, we must refer to the origin of this 
matter. The plaintiff was retained by the 
defendant to defend his son Gunputh and 
others on a prosecution before the District 
Court Magistrate of Plaines Wilhems ; he 
appeared several times in the case ; but, 
upon the matter being adjourned from 
October 19th to the 5th November, the 
defendants retained Mr Sauzie** to act for 
them along with Mr Jenkins. They told 

(2) Reports, 1891. 
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Mr Sauzier — what they did not say to 

Mr Jenkins — that they retained him 
because there were too many adjourn* 

meats. That was quite a sensible reason. 
Mr Jenkins was much occupied, and they 
doubtless thought that adjournments for 
a fortnight would not be necessary if 
the junior Counsel could continue the 
cade, in -the absencd :of the leader. The 
arrangement did not please Mr Jenkins. 
On the 5th. of November he had a case 
at MaKefiourg, w WtiiSh he had begged Mr 
Esnouf to have adjourned because he had 
a pressing case at Rose -Hill; he was not 
expected at Mahebourg on the 5th, but 
because Mr Sauzier had been retained to 
assist him he retired from the defence of 
Gunputh and others and went to Mahe- 
bourg. For this he has given several rea- 
sons. The first was that Mr Sauzier had not 
written to him — that is not a serious 
reason. The second was that Mr Sauzier 
was retained too late, that he should have 
been retained at the beginning of the case 
— that again is not a serious reason. 

Lastly he excused himself on the ground 
that Mr Sauzier was retained to control 
him. We do not believe that Mr Sauzier 
.vould permit himself to be retained for 
any such purpose, and there was in fact no 
justification in the evidence for the suppo. 
sition. It is a good saying that members 
of the Bar should be " high but not 
haughty." In this case we think Mr 
Jenkins was more haughty than he need 
have been, and that he should have 
shown more confidence in his ability to 
prevent anybody from controlling him in 
the conduct of a case in which he was 
leader. 

We have referred to this part of the case 
because the course taken by the plaintiff 
was to a great extent the cause of what 
followed. Hurry Mahraz was evidently 
furious because his counsel had deserted 
him, and if he possessed the influence as- 
cribed to him, the plaintiff had already 
lost his good-will. 



Mr. Laurent dwelt upon the fact that 
Indians are quick to suspect that they are 
betrayed ; he may therefore complain but 
he cannot be surprised that Hurry Mahraz 
should suspect that he was betrayed, when 
the counsel whom he had retained with a 
fee of Rs 120 deserted him without any 
sufficient excuse. The Defendant's lan- 
guage was scandalous and inexcusable, the 
imputation was absurd and contemptible* 
but the question is, — did it iujure the 
p aintiff's reputation ? It was uttered in a 
place where a number of persons were 
loitering about, bat there is no proof that 
it was heard by any body but Mr. Aotelme, 
Mr Maingo, and Mr Florent. Mr An. 
telme did not believe what was said, for 
he denied that such words were used, 
and there is no pretence for supposing 
that Mr. Maingo and Mr. Florent believed 
*hat there was any truth in what this 
angry Indian said. Mohabeer, far from 
believing what the defondant said to him, 
reproached him for saying it and told him 
that barristers did not do such things. 
There remains Laviotoire who says that 
the defendant called Mr. Jenkins a 
Batchiara and added that he had taken 
money " from him and them ", and had 
gone when Mr Sauzier came. The words 
seem to partake rather of abuse than 
defamation. He says that he repeated 
what had been said in the Civil Status 
Office, but we do not know whether 
Lavictoire or the gentleman of the Civil 
Status Office attached any importance to it. 
This, in our opinion, is the evidence of 
moral prejudice, and it is very trifling. 
Mr Jenkins returning to Rose Hill, the 
same evening, heard from Mr Florent what 
the Defendant had said in his presence, 
and at once — apparently without going 
through the usual formality of asking the 
Defendant whether he had used the words 
ascribed to him — instructed his attorney 
to enter these proceedings, thereby in- 
forming not only the Indians in the 
neighbourhood of Rose - Hill, bat the 
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-whole of Mauritius of what the Defendant 
had said. 

We are not surprised that Mr Jenkins 
should resent what was said of him— but, 
in as much as he had no reason to believe 
that his reputation suffered any prejudice, 
and the evidence of moral damage before 
us is of a trifling description, we think that 
the damages awarded are under the cir- 
cumstances excessive, that the amount 
should be reduoed to Rs. 50, and that, 
although the appellant has succeeded in 
reducing the damages, each party should 
bear his own costs of appeal. 



SUPREME COURT. 

Pas GIomIStbiquss.— Boa and hot bat to be 
bead in Obd. 13 of 1875, Abt. L— 

ESTOPPIL AGAINST THE CfiOWN. 

SembUJrom the definition of" Pas G6om6 
triques" inDeoaeris decree ofbthilay, 
1807, Ord. 18 of 1874, Art. 2, and Ord. 
19 o/1895, Art. 4, that the word " bo$ M 
should be read instead cf " bay " in Ord. 
13 of 1875, Art. I. 

A grant of Land cantiot operate, by way of 

estoppel, as against the Crown, further 

than to preclude the Crown from claiming 

as part of the pas geometriques anything 

which is comprised in the grmt. 

THE COLONIAL GOVERNMENT 

vfs 
DE BOUCHERVTLLE & ORS. 



Before : 

His Honor L. V. Dblaiayb,— Chief Judge, 

His Honor Oiivbb Smith,— Puisne Judge, 

and 

His Honor E. Didieb St. Amand,— Puisne 
Judge, 



Hon : Louis Routllabd, Substitute Procu- 
reur General— Counsel for plaintiff. 

Hon : H. Lbclbeio— Attorney for the same. 

Hon : G. Guibbbt, Q. C— Counsel for de- 
fendants. 

V. Duoray— Attordw for the same. S 



Record No. 27,105.* 

1 PORT-LOUIS If 

* v 10th May 1899. > 

THB JUDGMENT OF THB 0OUBT WAS DILIVBBID 
BY HIS HONOB OUVBB SMITH. 

We have to decide, in this case, whether 
a certain parcel of land, situate at Cassis 
aud adjoining the property there which is 
known as La Menagerie, is a part of the 
pas geometriques, as is alleged by the 
Crown, or an annex of the pets geometriques, 
as is contended by the defendants. It is 
admitted by the Crown that, if it is an 
annex of the pas geometriques, the defen- 
dants have a prescriptive right to it ; and 
it is conceded by the defendants that, if it 
is part of the pas geometriques, the Crown 
is entitled to our judgment. 

La Menagerie was granted to the pre- 
decessors in title of the defendants by 
a deed of concession dated the 17th of 
February, 1784; in which it is described 
as being on one side, the west, " borne par 
V escarpement qui presente a la bays St. 
Louis." The parcel of land now in question 
lies between that escarpment and " la baye 
St. Louis." Its average breadth is about 80 
feet. No portion of it is distant more than # 
100 feet from " la baye St. Louis" There is 
no special borne or baJisage to show, either 
that it is part, or that it is an annex, of 
the pas geometriques. 

" La baye St. Louis " is the first piece of 
water, in the nature of a bay, to which one 
oomes, sailing south or south-west after 
leaving Port Louis Harbour. Into it Grand 
River (North West) and St. Louis River 
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empty their waters. It is nowhere less 
than i mile broad. 

' ' , The reserves, called the pas geometriques 
maybe roughly defined as so much land 
on, or adjacent to,/ the sea shore as lies 
between high water mark and a line drawn 
parallel-to, aud-25^ feet from, high- water 
mark, except so much of such land as the 
law has declared to be annex of the pas 
geometriques. 

As the parcel of land here in question 
nowhere extends so much as 250 feet from 
high-water mark, it is clearly prima facie 
part of the pas geometriques ; bat the fol- 
lowing three reasons for its being regarded 
as an annex, and not part, of the pas geome- 
trique* have been submitted to oar consi- 
deration : first, that "la baye St. Louis" or, 
at any rate, so much of it as is fronted by 
La Jfenagerie, is not a bay, but the bassin 
d 1 embouchure, or part of the bassin d'em~ 
bouchure, of the St. Louis and Grand 
Rivers, and Article 3 of General Decaeu's 
decree of the 5th of May, 1807, declared 
the " bassinsd* embouchure" of rivers to be 
annexes of the pas geometriques, in the case 
of which only so much of the adjoining 
land as is specially appropriated by the 
Crown to certain public purposes is im- 
prescriptible in the same way as parts of 
the pas geometriques ; secondly, that, if 
" la baye dt. Louis " is a bay, Article 1 of 
Ordinance No. 18 of 1875 has provided 
that, inter alia, bays shall be deemed to be 
an u exes of the pas geometriques; and thirdly 
tha r , the pas geometriques being inalie* 
" nable, (Decree of 5th May, 1807, Art. 1 ; 

Jg, Art. 7; ^, Art. 2), the Crown, by 
• including in the grant of La Menagerie 
the larger portion pf the very strip on la 
.baye St. Louis,vrhioh itnowolaims as part 
of the pas geometriques, has precluded 
. itself from now saying that any portion of 
that strip is part of the pas geometriques \ 
With regard to the first of these argu- 
ments, after a view and a careful consider 
ration of the evidence laid .before us, we 



find the following facts. Outside ther 
months of the St Louis and Grand Rivera 
is their common bassin d'embouchure. Bat 
that bassin d } embouchure does not extend 
ao far as the high sea Between it and the 
high sea is a bay, and La Menagerie fronts 
upon that bay, an1 not upon the bassin 
oV embouchure of the two rivers, which is 
bounded, outwards, by a line drawn across 
the water from the distillery which stands 
on the opposite side of the water from La 
Menagerie and running nearly parallel to 
a line continuing eastwards the line of 
coast below the Martello tower which 
stands not far from the distillery. We 
thii k, therefore, that the defendant's con- 
tenion that the water described in the 
deed of 1784 as la baye St. Louis is an 
annex of the pas geometriques, as being a 
bassin d' embouchure cannot be sustained. 

The argument that la baye St. Louis, 
evi n. if a bay, is annex of the pas geometri- 
ques is founded upon a paragraph of Art. 1 
of Ordinance No. 13 of 1875 which is 
worded as follows : " Ponds of sea wpu-t, 
salt water marshes, lakes, bays andba-ms, 
wholly or partially within the said line " 
(viz. a line drawn paralled to the general 
contour of the coast, without regard to 
small irregularities or sinuosities thereof, 
at a distance of 250 feet from high-water 
mark in spring tides), " small islands ad- 
jacent to the shore, banks left dry at low 
tides, creeks at the mouths of rivers and 
the mouths of rivers shall be deemed to be 
annexes of the "pa* geometriques" 

To this it is answered by the Ministers- 
Public that Article 1 of Ordinance No 13 
of 1875 was not intended to supersede or 
extend the definition of annexes of the pas 
geometriques contained in general Deoaen's 
decree of the 5th of May, 1807, which did 
not except bays from the pas geometriques, 
u bays," in the Ordinance, evidently cor- 
responding to " mares, " in the decree, 
and being obviously a misprint for "bogs," 
the English equivalent of "mares," and 
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we have been referred to Maxwell on 
Statutes (2nd ed. 1883, pp. 294 et seq), 
Dallos, Rep. (Vol. XXX,Verbo Lois, § 517), 
Zacoharie (2nd ed. by Aubry and Ran, 
1843, p. 78,) and the case of Ducoudray v. 
Mayer (Decisions, 1897, p. 71,) as showing 
that we ought to read and construe the 
article in question with the substitution 
therein of the word " bogs " for the word 
" bays." 

Although " marea " would perhaps be 
more accurately rendered by "pools" 
-than by " bogs," we are inclined to think 
that this view — which df rives strength 
from the circumstance of "bogs," and not 
" bays," occurring both in the definition 
of annexes of pas geometriques which is 
contained in Art. 2 of Ordinance No. 18 
-of 1874 and in that which is to be found 
in Article 4 of Ordinance No. 19 of 1895— 
is correct. But we deem it unnecessary to 
decide whether it be correct or not ; not 
so much because we do not see why we 
should resorr, for a definition of annexes 
of the pas geometriques, to Ordinance No. 13 
of 1875 rather than to General Decaen's 
decree or to Ordinance No. 18 of 1874 or 
No. 19 of 1895, as because la bays < K t Louis 
is clearly not a bay within the meaning of 
Article 1 of Ordinance No # 13 of 1875, no 
part of it being " within the said line." 
We, therefore, hold that li baye St Louis 
is not an annex of the pas geometriques as 
being a bay. 

There remains the argument that the 
-Crown, by making the grant of 1784, has 
estopped itself from asserting that the por- 
tion of land here in question is part of the 
pas geometriques. In oar opinion, that grant 
cannot operate, by way of estoppel, as 
against the Crown, further than to pre* 
-elude the Crown from claiming, as part of 
the pas geomftriques, anything which is 
comprised in it. If we held the contrary, 
we should next be asked to hold, by parity 
of reasoning, that there is an end of all 
pas geometriques. We are not prepared to 
•do so. 



There will be judgment for the Crown 
with costs. f ' S 

!';wih SOLESSE i 



AVOUf 

IN THE SUPrifcjp^^^u | s 



Lkoal Mortgaqb — Rbfosal bt Couet to 
allow iras0b8 of inscription— rea- 
sons fob bbfusal— obd. 15 of 1878, 
Art. 25. 

An application for the erasure of an inscrip- 
tion of legal mortgage taken in favour of 
certain minors was made with the view 
of facilitating the sale of the undivided 
shares of those minors in certain immo- 
veables to their uterine brothers. 

As it appeared that the price on the footing 
of which the minors were to sell their 
shares was inferior to the price at which the 
brothers were going to resell the property, 
that the share of the minors secured by the 
mortgage was to be turned into cash to 
be used according to the discretion of the 
guardian, and that the guardian had 
engaged that a residue of the original 
purchase-price of one of the immoveables 
should be paid exclusively by the minors, 
the Court refused to grant the application. 

The fact that the property might possibly 
be sold at the Bar of the Master's Court, 
and that the result might be still more 
unfavourable to the minors, was held to 
be no reason for the Court assisting in an, 
arrangement which was to deprive the 
minors without compensation of certain 
property and rights possessed by them. 



ROBERT A1LLAUD & ANOR. 

vfs 
MARIOS & OTHERS. 



y* 
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Before 
Honor F. C. Monceeiff,— Puisne Judge. 

and 
Honor Oliver Smith,— Puisne Judge. 



Etiehne Kcenig,— Counsel for applicants. 
E. Chaillet, — Attorney for the same. 



Record No. 28,045. 



Uth May, 1899. 



THE JUDGMENT 09 THE COURT WAS DKLIVEBED 
BT THE HON. J. 0. MON0BEIFF. 

This was an application for a rule order- 
ing the Conservator of Mortgages to erase 
from his books five inscriptions of legal 
mortgage. Of the three properties affected 
by these inscriptions those numbered 1 
and 2 depend from the legal community 
which existed between the late Artus 
Francis Aillaud and his wife Eugenie 
Nelson Imbert, widow by a first marriage 
of Antoine Arago, and from the succession 
of the said Artus Francois Aillaud. Of that 
marriage there were five children, one of 
whom is dead. The property numbered 3 
depends from the estate and succession of 
Eugenie Nelson Imbert. For her third 
husband, Eugenie Nelson Imbert married 
Jean Ernest Marion, and three children 
(one of whom is dead) were born from 
that marriage. 

The object is lo. to facilitate the sale of 
the undivided share of the minors Marion 
in the property to their surviving uterine 
brothers and sisters, the issue of the 
marriage between Artus Francis Aillaud 
and Eugenie Nelson Imbert, 2o. to enable 
the purchasers to sell the first mentioned 
property to one Amul Thalingum. 

The inscriptions on the properties are as 
follows :— 

lo. An inscription taken in favour of 



1 Eugenie Nelson Imbert against her has* 
band Artus Francis Aillaud. 

2o. An inscription in favour of the 
minora Aillaud against their mother Euge- 
nie Nelson Imbert. 

3<». An inscription taken in renewal of 
the proceeding inscription. 

4o. An inscription for the sum of Re 300 
in favour of the minors Marion, taken 
against their father and legal guardian 
Jean Ernest Marion. 

5o. An inscription in favour of Addle 
Aillaud, now emancipated by marriage, 
against her brother and guardian Rosario 
Aillaud. 

We could have no objection to the 
erasure of inscriptions 1, 2, 3 and 5 ; but 
the erasure of inscription 4 is a different 
matter. 

It seems that in 1895 one of the co- 
owners, apparently one of the heirs Ail- 
laud took steps with a view to the judicial 
sale of the property. Thereupon, at the 
request of Jean Ernest Marion, a Family 
Council was held under the presidency of 
the Master of the Supreme Court, which 
authorized the said Jean Ernest Marion to 
sell the undivided share of the minors. 
Mr. Moncamp visited the properties and 
estimated their respective values at Rs 600, 
Rs 700 and Rs 500. 

The Master thought the proposal was to 

the advantage of the minors, and the 
Ministere Public had no objection to urge 

against, the sale. 

There the matter rested until 1898,. 
when two deeds of sale were drawn up, one 
for the sale of the undivided share of the 
minors in the three properties to the heirs 
Aillaud on the footing that the properties 
were worth Rs 600, Rs 700 and Rs 500 
respectively, the other for the sale of the 
first mentioned property for Rs 1050 by 

the heirs Aillaud to Amul Thalingum. 
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These deeds remain undated and un- 
signed. 

Now, in what way in this scheme to the 
advantage of the minors ? They are to sell 
their undivided share to their brothers and 
sisters of the half blood for Rs 400, in 
order to enable the latter to sell in turn 
for Rs 1050 the property numbered 1 which 
is valued at Rs 600 for the par poses of the 
sale of the minors 9 share. They are to lose 
the inscription taken in their favour on 
their father's share in the property. And 
their own undivided share, instead of being 
secured in immoveable property, will be 
turaed into cash and used according to the 
discretion of their guardian. 

Moreover, it appears that, when Artus 
Francis Aillaad bought property No. 1, 
he omitted to pay a 8am of Rs 104, part of 
the purchase-price. This sum the guardian 
of the minors Marion has admitted to be 
due to the original vendors, and he has 
engaged that it shall be paid out of 
the share of the minors, in order that 
their half brothers and sisters may sell 
at a profit of Rs. 450. It seems not impos- 
sible that this scheme may prejudice the 
pecuniary position of the minors. 

We may be told by the guardian that, 
if the Bcheme is not carried out, the 
property may be sold at the Bar of the 
Master's Court, that judicial sales are 
expensive, and that the result may be still 
more unfavourable. That is an argum nt 
which does net appeal to us. It means 
that we are invited to assist in an arraux 
gement which is to deprive the minors 
without compensation of certain property 
and rights which they possess, and that 
we are urged to assist on the ground that, 
if we refuse, other proceedings may be 
taken whioh will deprive the minors of 
much more. Those other proceedings, we 
may be told, are permitted by the law. If 
it be so, we regret that it should be so. 
Co-owners must be allowed to obtain the 
value of their shares in undivided property, 



but the interests of all concerned must 
be safeguarded. As for this scheme, un« 
der the circumstances of the case, as they 
are known to us, we are not inclined to 
facilitate it by ordering the erasure of 
the inscriptions of legal mor gage which 
burden the property. The Rule is there- 
fore refused 



IN THE SUPREME COUfiT. 



CERTIORARI TAKkN AWAY BY ONE LaW — 
SlLENCt OF A SUBSEQUENT LAW AM »N- 
DIHG THE FIBBT — ObD. 6 OF 1878, 

Art. 91— Obd. 23 or 1888, Abts. 64 y 

94 AND SEQ. 

lo. Where a provision in an Ordinance con* 
fern jurisdiction in regard to an offence 
created by an anterior law, it thereby 
8uper8edes the provisions of the older luur 
relating to the jurisdiction and to the 
finality (or otherwise) of decisions. 

2o. Where a statute on a special svbject 
takes away the right of proceeding by 
Certiorari, and a succeeding statute deal* 
ing with the same subject does not repeal^ 
but amends and amplifies, its provisions f 
without referring to the question of Cer* 
tiorari, the proceedings taken under the 
second statute are removedble by Certio** 
rari, but proceedings under the previous 
statute are not so removeable. 

So. Art. 91 of Ord. 6 of 1878 (on licenses) 
gave power to District Courts to deal with 
offences against the provisions of the Or* 
dinance and enacted — - inter alia — that 
their decisions should not be removed to 
the Supreme Court by Certiorari or other- 
wise. 

Held, that, as Ordinance 28 of 1888, Arts. 64, 
94 and following, which, respectively, give 
power to the District Courts to deal with 
such offences and determine the right to 
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an appeal, are silent with regard to 
" Writ of Certiorari ", the right to the 
Writ now lies in cases under Ord 6 
0/1878. 

The right to such a Writ exists, unless 
expressly taken away by law. Vid : Paley 
on Summary convictions, Ed : 1879, p. 

423. 

VONKIN 

v/s 

KEISLEK & ANOR. 

Before 

His Honor F.C. Moncbeiff,— Puisne Judge. 

His Honor Oliver Smith,— Puisne Judge. 

and 

His Houor E. Didier St. Amand,— Puisne 
Judge. 



The Hon. W. Newton, Q.C., — Counsel for 
applicant. 

Henry B rutin, — Attorney for the same. 

L. A. Thibaud, Add. Subs. Proo. Gene- 
ral—Counsel for respondents. 

Ad. Rolando, Crown Attorney— Attorney 
for the same. 



Record No. 28,055. 



15th May, 1899. 



THE JUDGMENT OF THE COURT WAS DELIVERED 
BT THE HON. J. 0. MONCBEIFF. 

On the 27th of March, 1890, a rale was 
obtained on behalf of one Vonkin, calling 
upon the District Magistrate of Orand 
Port, and the respondent Keisler, to show 
cause why a Writ of Certiorari should not 
issue for the removal into this Court of the 
record of a conviction by the said Magis- 
trate on the 13th of March, 1899, by which 



the appellant was convicted of an offence 
against the provisions of Ordinance 6 of 
1878 and sentenced to pay a fine of Rs. 200 
with costs. 

In showing cause, the Additional Sub- 
stitute Procoreur General objected that 
the right of proceeding by way of Certio* 
rari in this instance had been expressly 
taken away by Ordinance, and before the 
argument can proceed, we must deal with 
his objection. 

The offence with which Vonkin was 
charged is crested by Article 68 of Ordi- 
nance 6 of 1878, which deals with the 
subject of F -licenses. Article 91 of the same 
Ordinance gives power to District Magis- 
trates to deal with offences committed 
against the provisions of the Ordinance. 
The second paragraph of the Article pro- 
vides in the most absolute terms that the 
decision of the Magistrate shall be final 
and that it shall not be questioned by 
appeal or in any other way ; and it con* 
eludes in these terms : " Nor shall any 
*' such judgmeut or proceeding* be re- 
" moved before the Supreme Court by 
,f Writ of Certiorari or otherwise." 

Ten years later the District Court (Cri- 
• minal Jurisdiction) Ordinance 23 of 1888, 
was passed ; Article 64 gives the District 
Court Judge power to deal with all offences 
not enumerated in Article 67 of the Ordi. 
nance. Article 104 provides that the party 
convicted may appeal, and Article 113 
deals with the stating of a case for the 
opinion of the Supreme Court under certain 
conditions ; but the Ordinance is silent as 
to Certiorari. That being the case, and the 
proceeding by Certiorari being a very 
different thing from proceeding by way 
of appeal, the right of proceeding by Cer- 
tiorari, if not otherwise taken away by 
express terms, exists. The right of pro* 
oeeding in oases of this description by 
Certiorari was taken away by Ordinance 6 
of 1878, Article 91, and the question now 
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arises whether the provision of that Article 
is not superseded and replaced by the 
District Court Ordinance of 1888. 

There is no donbt that the offence 
charged in this case is created by Article 
68 of Ordinance 6 of 1878, jnst as most 
notorious offences are created by the Penal 
Code, and to that extent the License Or- 
dinance is alive on this subject. Bat 
Article 64 of the District Court Ordina ce 
of, 1888 gives powpr to deal with that 
offence, and therefore supersedes the first 
paragraph of Article 91 of the License 
Ordinance. It has also been held in this 
Court that the provision in the License 
Ordinance forbidding appeal has been 
superseded in the same way (*). Is the 
provision relating to Certiorari also super- 
seded ? 

Two cases, K. v. Abbott (1780) (2) and 
R. v. Terrett 1788), (8) both venerable by 
age *nd neither of them very well reported, 
were cited to us. — Without going into 
details, we may say that they amount to 
this — that, where a statute on a special 
subject takes away the right of proceeding 
by Certiorari, and a succeeding statute 
dealing with the same subject does not 
repeal, but amends or amplifies, its provi- 
sions, without referring to the question of 
Certiorari, the procedings taken under the 
second statute are removable by Certio- 
rari, but proceedings under the previous 
statute are not removable. 

• • • 

Now the 91st Article of the License 

• 

Ordinance dealt exhaustively with the 
finality of the decisions of District Court 
Judges on offences against the License 
' Laws. ' We might not have thought that 
the District Court Ordinance of 1888 was 
equally exhaustive if it had simply provided 
for appeals and cases stated. 

But we find that Article 94 runs thus : 
." Any judgment of a Magistrate under 

(1) CandasBamy v, Blrenger. Reports 1897—36. 

(2) 2. Doug., 553. 
(3). 2. T. R., 735. 



this Ordinance shall be final and conclu- 
sive, and uo such judgment shall be 
stayed, and execution thereof shall pro- 
ceed immediately, except as hereinafter 
provided ." 

Taking, then, this Article in coujunction 
with the succeeding Articles 104 and 1 18, 
we have no doubt that the Ordinance 
deals fully with the finality of the deci- 
sions of District Magistrates, that it 
supersedes and extinguishes the provisions 
of the License Ordinance upon this point, 
and that the effect of its silence on the 
subject of Certiorari is to restore the right 
to proceed on proper grounds by way of 
Certiorari. We are therefore of opinion 
that the objection of the learned Additional 
Substitute Procnreur General must fail. 



IN THE SUPREME COURT. 

Appeal from conviction of Distbict Court 

Private Prosecutor made a party to 

appeal as Respondent— The Crown al- 
ways Prosecutor and Rfspondent on 
an appeal from a conviction — mean- 
ING of Respondent in Arts. 105 & 106 
of Ord. 28 of 1888— Attitude of Pri- 
vate Prosecutor and Respondent on 
appeal. 

On an appeal from a conviction of a Dis~ 
trict Court, the individual prosecutor in 
the Court below objected that he should 
not have been summoned as one of the 
Respondents and made a party to the 
appeal, together with the representative 
of the Crown. 

By the majority of the Court (Moncreiff, J., 
and Didier St. Amand, J.) : 

lo. There is no reason why a private person, 
who can be a prosecutor under Ord. 23 
of 1888, Arts. 142, 148 and 144, should 
not be a Respondent, 

 • • * 

2o. As the Crown is the dispenser of flrimi^ 
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rial Justice, and the Judge who tries each 
case is the instrument of the Grown for 
the purpose, and as the Crown is in every 
case the prosecutor, it is also clearly a 
party to every such appeal. 

Per Smith, J. : 

lo. " The respondent " in Articles 105 and 
106 of Ordinance No. 23 of 1888 means the 
opposite party in the Oourt below and not 
the Magistrate in whose office the appeal 
is to be lodged. 

2o. A private person, who avails himself of 
the right conferred on him by the Ordinance 
to prosecute before a District Magistrate, 
prosecutes on behalf of the public ; but he 
is so far especially interested in the pro- 
ceedings that he ought to be made party 
to an appeal arising out of them. 

So. The Appellant was therefore, bound to cite 
the private prosecutor as a respondent on 
the present appeal. 

4o. It is in the discretion of the private prose 
cutor to take notice of the citation, appear 
on the appeal and support the conviction, 
or to ignore the citation and stay away 
from thi appeal, and, in the latter 
case, the only consequence to him indivi- 
dually would be the risk of losing the 
costs awarded to him by the District Ma~ 
gistrate. 

ALFRED 

v/s 

NARAINSAMT CHETTT. 



Before 

His Hon. F. C. Moncbeiff — Puisne Judge. 

His Hod. 0. Smith— Puisne Judge 

and 

is Hon. E. Didieb St Amand— Puisne 
Judge. 



A. Esnoui — Counsel for appellant. 

F. Robert junior — Attorney for the same. 

Hon. E. Sauziir— Counsel for respondent. 

Hon. L. Rouillabd— Subs. Proc. General, 
Counsel for the Crown. 



Record No. 693. 



29th May, 1899. 



THI JUDGMENT OF THB MAJORITY OF THE COURT 
WAS DELIVERED BT THB HON. F. 0. MONCBEIFF. 

On the seventh of December 1898, the 
appellant Alfred was, on the propecution 
of the 'Respondent Narainsamy Chetty, 
convicted on a charge of perjury and 
sentenced to six weeks imprisonment by 
the Junior District Magistrate of Port 
Louis, the appellant served notices of 
appeal upon the Procurenr General and 
NarainBamy Chetty, who are here repre* 
sented respectively by the Substitute Pro- 
cure ur General and Mr. Saucier. 

Mr. Sauzier says that his client, Na- 
raiusamy Chetty, should not have been 
summoned, and that he is not ware that 
the individual prosecutor has ever been 
summoned before. Our impression is that 
the course pursued is not new, but cer- 
tainly the laxity of the practice which 
prevails seems to point to the existence of 
some doubt. 

The usual form of appeal under the 
District Court Ordinance (Criminal Juris- 
diction) 35 of 1852 (0 was headed " The 
Queen against J. 8.", and that form was 
used down to 1888. It was not reproduced 
in the Schedule of the Ordinance of 1888, 
and some irregularity of practice has re- 
sulted. This appeal is headed " Alfred v. 
Narainsamy Chetty ", but the recognisance 
of the appellant is entered into in the case 
of " The Queen against Alfred/ 1 

(1) Schedule A, No. 21. 
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We think it unuece&sary to go farther 
into the practice. There is no doubt that 
the Crown ia interested in a twofold capa- 
city in every criminal proceeding. The 
Crown is the dispenser of Criminal Justice, 
and the Judge who tries each case is the 
instrument of the Crown for the purpose. 

The Crown, moreover, is in every case the 
prosecutor These two propositions are so 
clearly established that we need not justify 
them. The Crown is clearly a party to this 
appeal (*)♦ 

But the Ordinance of 1888 introduced 
what was not in the Ordinance of 1852 — 
the private individual who institutes a 
crirai al prosecution. By Article 142 an 
agent, manager or employe may pro- ecu t* 
for an offence committed to the prejudice 
of his employer. Article 143 begins in 
ihese terms : " Whenever the prosecutor, 
being a private party, abandons the prose- 
cution "; and the opening words of Article 
144 are : " When a criminal prosecution 
-shall have been instituted by a private 
individual.'' 

It therefore seems to us that, if a private 
individual can be prosecutor, there is no 
reason why he should not be a respondeut. 
An amicus curies has drawn our attention 
to a passage in Dickinson's Quarter Ses- 
sions, where, in dealing with the subject 
•of appeal from justices to Quarter Ses- 
sions, it is said— if the statute does not 
mention the parties to whom notice of 
-appeal should be given— the prosecuting 
party and the Magistrate should be made 
seppoodeotq, and if there be no individual 
prosecutor, the Magistrate should, be res- 
pondent (3). 

We think that it is singularly olear that 
•the individual prosecutor was rightly sum- 
moned in this case, and that, in this Colony 
especially, no exception can be taken to 
<the representation of tfee Crow.0, and the 

(2) Stephen's Commentaries, Vol. 2, 508. 
(S) 4th B& 690. 



Magistrate who is entrusted with the 
judicial attributes of the Crown, by the 
Procureur General. Mr. Sanger's objection 
must therefore fail. 



JUDGMENT OF THB HON. OLIVER SMITH. 

On the 7th of December last Nemours 
Alfred was, on the prosecution of Narain- 
samy Chetty, a trader, convicted, by the 
District Magistrate of the Second Division 
of Port Louia, of having, in the previous 
month of August, committed perjury in 
the course of certain proceedings taken 
against him by Narainsamy Chetty, before 
the Stipendiary Magistrate of Port Louis, 
for having quitted Narainsamy Chetty's 
service without having given him due 
notice. The District Magistrate sentenced 
Neuours Alfred to six weeks imprisonment 
and costs. 

Nemour* Alfred has appealed against 
the conviction ; and he has caused Narain- 
samy Chetty, not only to be served with 
notice of the appeal, but to be cited to 
appear on the appeal. 

It is contended on behalf of Narainsamy 
Chetty that he has been improperly made 
a party to the appeal, and that he is en- 
titled to be dismissed from it by this 
Court, 

Article 104 of Ordinance No. 23 of 1888 
enacts that any party convicted under a 
judgment of a District Magistrate, when 
the imprisonment adjudged to be under- 
gone exceeds one month, may appeal from 
such judgment to the Supreme Court. 
§ I of Artiole 105 of the same Ordinance 
provide* that, if the party convicted has 
qppeaied, appeal must be declared imme- 
diately upon the adjudication, and written 
notice of appeal must be lodged with the 
clerk of the District Court within three 
day* from the judgment ; if he has not 
appeared, the appeal must be lodged within 
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three days from the execution of the 
warrant of distress or of arrest issued 
against him The third paragraph of the 
same article provides that, within fifteen 
days from the day of lodging the appeal 
with the clerk, the appellant must prose- 
cute his appeal before the Supreme Court, 
and cite the respondent for the day fixed, 
at least one week before such day. By 
Article 106 of the Ordinance the execution 
of the Magistrate's judgment is to be 
stayed, if the party lodging the appeal 
enters into a proper recognizance, condi- 
tioned to duly prosecute the appeal and to 
dnly cite the respondent, etc. In practice, 
the appellant is bound by recognizance to 
pay certain moneys, in certain events, to 
the Queen, and not " the respondent." 

What does the term " the respondent ", 

mean in these enactments (namely, Articles 

23 
105 and 106 of Ord. ^) T Does it mean the 

District Magistrate in whose office the 
appeal is to be lodged (cf. Reg. v. JT. J. 
Essex, 1892, 1 Q. B. 490) or the opposite 
party below, the only other person to 
whom it would appear to be applicable ? 

The same term, "the repondent," oc- 
curred in Article 61 of Ordinance No. 34 
cf 1852 in much the same juxtaposition as 
we find in Article 105 of Ordinance No. 
23 of 1888 ; and it seems to have been 

considered that in the former Article 

34 
(namely, Article 61 of —} it clearly in- 
tended the opposite party below. See the 
rules nnder gg, dated 9th April, 1859, R. 
96. 

I think that " the respondent " means 
the opposite party below in Articles 105 
and 106 of Ordinance No. 23 of 1888. It 
is true that a private person who avails 
himself of the right conferred on him by 
that Ordinance to prosecute before a Dis- 
trict Magistrate (as to which see Articles 5, 
88, 64, 67, 69 (2), 78, 75 (8) 78, 101, 
139, 144 of the Ordinance) prosecutes on 
behalf of the public (Cole v. Coulton,2 



E. & E. 695 ; 29 L. J. M. 0. 125) ; but, in 
my opinion, he is so far specially interested 
in the proceedings that he ought to be 
mad d a party to an appeal arising out of 
them (cf. ex parte Blues, 2 E. & B. 291, 
24 U J. M. G. 188 ; Paley on Convictions, 
5m *d. p. 347). That the appellant should 
be bound by recognizance, not to be pro** 
secutor, but to the Queen, seems to me to- 
be immaterial for, in the case of appeals 
under Ordinance No. 34 of 1852, to which 
the opposite part; below was undoubtedly 
a necessary party ; it was expressly enacted 
that the appellant should be bound by re** 
cognizance to Her Majesty; and non constat 
that, in the present case the recognizance 
could not be made to enure to the benefit 
of the respondent prosecutor. 

I hold, therefore, that Narainsamy Che!>» 
ty is the respondent, within the meaning 
of Article 105 of Ordinance No. 23 of 
1888, and that Nemours Alfred was, not 

only right in citing him, but bound to do so* 

£ it, although Narainsamy Ch My was 
entitled to be cited, 1 am not aware of any 
obligation on his part to take any notice 
of the citation. In my opinion, it is in 
his discretion either to appear on the 
appeal and support the conviction, <»r 
to ignore the citation and stay away 
from the appeal ; and if he should elect 
to pursue the latter course, the only con- 
sequence to him individually would be 
that he would risk losing the benefit of 
the District Magistrate's award of costs in 
his favour. 

There should be no order as to costs of 
this application. 



IN THE SUPREME COURT. 



Prerogative of thi Crown— Company in 

LIQUIDATION IN ENGLAND — ACTION 
BROUGHT IN MAURITIUS— STAT. 25 & 26 



1899J 



DECISIONS OF THE COURTS OP MAURITIUS 



43 



V.ct. C. 89—58 & 54 Vict. C. 63— 
Oed. 36 of 1882— Wa i vie of privilege 

BY THE CBOWN. 

A company, defendant to an action for debt 
brought by the Colonial Government, 
objected that the Supreme Court of Mauri- 
tius could not entertain the case, inas- 
much as they had their domicile in 
England, where their affaire were being 
wound up. (25 8f 26 Vict. C. 89—53 8? 
54 Vict. C. 63, 88. 1 £ 3— Ord. 36 of 
1882).— They relied on the principle 
(acted upon in several previous cases) 
that a liquidation should be, as far as 
practicable, indivisible and universal. 

By the Court : 

lo. In its colonial possessions the Crown 
possesses the same right of sovereignty 
and, in general, the same prerogatives as 
in the mother country ; and the preroga~ 
tives of the British Crown attached in 
this Colony, when captured by the British 
in 1810 and csded to the British Grown 
in full right and sovereignty by the treaty 
of Paris of 30*ft May, 1814. 

2o. By virtue of his prerogative the Sove- 
reign is not, %n general, bound by such 
statutes as do not expressly mention him 
and, in particular, tho*e statutes which 
would divest or abridge him of his prero- 
gatives, his interests or his remedies in 
the slightest degree. 

So. Neither 25 £ 26 Vict. C. 89 nor 
Ordinance 86 of 1882 (The Companies 
Winding-up Ordinance, 1882) mentions 
the Crown. The rights of the Crown are 
consequently unaffected by those enact' 
ments. 

Objection overruled. 

The Crown can waive its rights and will 
probably do so, and prove in the liquida~ 

turn, where the bringing of the action will 
be found to result in considerable public 
inconvenience. 



THE COLONIAL GOVERNMENT 

THE MAURITIUS ESTATES AND 
ASSETS COMPANY. 

Before 

His Hon. F. C. Moncreiff,— Puisne Judge. 

His Hon. Oliver Smith — Puisne Judge. 

and 

His Hon. E. Didier St. A hand, — Puisne 
Judge. 



The Hon. L. Rouillard,— Substitute Pro- 
cureur General, — Counsel for plaintiff. 

A. Rolando, — Crown Attorney— Attorney 
for the same. 

The Hon. Geo. Gdibert, Q. C., — Counsel 
for defendant. 

The Hon. H. Leclezio, C.M.G. — Attorney 
for the same. 



Record No. 27,570. 



10th May, 1899. 



JUDGMENT DELIVERS© BY THE HONORABLE 

OLIVER 8MITH. 

In this action, according to the declara- 
tion, " the Honourable Douglas Young, 
Acting Colonial Secretary, acting in that 
capacity for and on behalf of the Colonial 
Government of Mauritius..., and, in so far 
as need be, the Hononrable Emile Pitot, 
Acting Surveyor General..., also acting on 
behalf of the said Colonial Government, " 
are plaintiffs— and " the Mauritius Estates 
and Assets Company, Limited, now in 
liquidation, having for their liquidator 
John Paterson, of Walbrook, London, 
whose attorney in Mauritius is Malcolm 
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Munro..." is defendant. Briefly, tbis 
action is brought by the Colonial Govern- 
ment against the Maaritius Estates and 
Assfets Co. 

The claim is of Its. 8,400, alleged to be 
due from the Company to the Government 
upon a guarantee of rent for prises of 
Mare aux Vaooas water. 

It seems that the company has its princi- 
pal place of business in London ; that it is 
being wound up voluntarily there; and 
that it carries on business, and is repre- 
sented, in Mauritius. 

The Government has not obtained leave 
to bring this action. 

Under these circumstances, the company 
has pleaded, inter alia, " that the defen- 
dant, the Maaritius Estates and Assets 
Company, Limited, being in liquidation' 
the present action cannot be entertained 
by the Court ; " and this plea has been 
supported by the following argument* 
First, it is said, the Company having its 
domicile in England and being in liquida- 
tion in England, its Mauritius ordinary 
creditors, at any rate, oan no longer pro- 
perly proceed against it in the Courts of 
this Colony, but can only prove their claims 
in the liquidation in England. Secondly, it 
is maintained, the circumstance of the 
Government being plaintiff is immaterial, 
since, in this <3olony, the rights of the 

Crown are regulated by the Civil Code 9 
under which they, practioafly, do not differ 
from those of the subject. And, thirdly, it 
is urged, at any rate, the Crown has no 
special right in respect of a claim like the 
present, which arises out of the conduct by 
the Government of a commercial under- 
taking, but only, if at all, in respect of 
Crown debts in the proper sense of the 
term. 

The 87th section of the English Compa- 
nies Act, 1862 (25 & 26 Victoria, C. 89), 
enacts that, " when an order has been 



made for winding up a company under this 
Act, no suit, action or other proceeding 
shall be proceeded with or commenced 
against the company, except with the 
leave of the Court " (as to the present 
meaning of this term see 53 & 54 Vict, 
c. fi:J, ss. 1—3,) " and subject to such 
terms as the Court may impose " ; and 
this enactment has been reproduced, with 
th°i single substitution of the word 
lt Ordinnnce " for the word " Act ", by 
Article 13 of Mauritius Ordinance No. 36 
of 1882 (The Companies Winding-up Or- 
dinance, 1882;. It is true that the English 
enactment does not apply to the Courts of 
this Colony (see Ex parte The Scinde Rail- 
way Co., L. R. 9. Ch. 557, at p. 560), and 
that the local enactment does not apply to 
the English Court* ; but U Espagnac v. 
The Oriental Bank Corporation (Decisions, 
1884, p. 76,) shows that, if a suit is 
brought in this Court by a private indivi- 
dual against a company which is in liqui- 
dation in an English Court, this Court will, 
upo'» cause being shown why the suit 
shot Id be stayed, entertain the application 
to my the same, and will do what is just 
and right to assist the English Court in 
winding up the company (cf. Buckley on 
Companies, 6th. ed, 1891, p. 255). In that 
case the plaintiff, lyEspagnao, sued the 
Oriental Bank Corporation, which had ica 
principal place of business in London and 
a branch establishment here, in this Court 
for moneys deposited by him, and repayable 
to him, at the branch establishment. The 
company had gone into liquidation in 
England, and the Chancery Division of the 
High Court of Justice there had made an 
order appointing a liquidator of its affairs. 
No steps had been taken to make the 
order of the High Court executory in this 
Colony. Nevertheless, this Court stayed 
the action. The consideration upon which 
the Courts inoline to act in such cases is 
that the recognition of the principle that a 
liquidation should, so far as practicable, be 
indivisible and universal, is conducive to 
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the more economical and equitable 
tion and distribution of the assets of the 
Company in liquidation ; and it appears to 
make little difference whether the liquida- 
tion is a compulsory or a voluntary one 
(see Ord. 36 of 1882, Arts 11, 46 ; the 
Companies Act, 1862, 8, 148 ; and Buck- 
ley's notes to s. 85 of that act). 

But here the Government, which repre- 
sents the Crown, is plaintiff ; and we are 
nnable to say that that circumstance is 
altogether immaterial. " In its colonial 
possessions/' says Clark (Colonial Law, p. 
3), " the Crown possesses the same right of 
sovereignty, and, in general, the same 
prerogative, as in the mother country " 
(cf. Tar ring' s Law relating to the Colonies, 
2nd ed., 1893, p. 83 ; Chitty on Prero- 
gative, pp. 25 et seq ; Broom's Constitu- 
tional Law, 2ud ed., 1885, pp. 48 et teq.). 
The Isle of France, which had been 
captured by the British in 1810, and its 
dependencies were oeded to the British 
Crown " in full right " (propriety " and 
sovereignty " by the Treaty of Paris, 
dated the 30th of May, 1814, and locally 
notified by proclamation on the 15th of 
December in the same year ; and we con- 
eei?e that, thereupon, the prerogative of 
the British Crown attach d, so to speak, 
in this Colony. It accords with this view 
that, before bringing an action against the 
Government in this Colony, a person db- 
tains the Governor's fiat for the purpose ; 
and we find the royal prerogative recog- 
nised, as obtaining here, in judgments of 
this Court (see, for instance, Lecoultre v. 
CaulMd, Derisions, 1897, p. 83). It would 
be strange, indeed, if, in a colony acquired 
by conquest and held by cession, the 
Crown should be shorn of those prerogative 
rights which it enjoys in colonies acquired 
by occupancy. 

By virtue of his prerogative the Sove- 
reign is not, in general, bound by such 
statutes as do not expressly mention him 
(Chitty on Prerogative, p. 882). Boy n'est 



lie per atcun statute, si V ne so it expresses 
ment nosme (Broom's Legal Maxims, 6th. 
ed, 1884, p. 68). In particular, statutes 
which would divest or abridge him of 
his prerogatives, his interests or his 
remedies in the slightest degree do 
not, in general, extend t<>, <>r bind, him, 
unless there be express words to that effect 
(Chitty, ubi supra). Therefore, the sta- 
tutes of limitation, bankruptcy, insolvency, 
set off etc. are irrelevant in his case (ibid). 
" Though the 25 Henry VIII, c. 21, s, 3," 
we read in Chitty, €t directing the manner 
of granting dispensations, licences etc. in 
ecclesiastical oases, provides that dispen- 
sations shall not otherwise be grained, the 
king may grant them as before " (ib. p. 
884). The prerogative of the Crown to 
plead and demur, without leave, to a 
petition of right under 28 & 24 Vict. C. 34 
(the Petitions of Right Act, 1860), is not 
affected by e. 7 of that statute, which 
enacts that, so far as applicable, the laws 
in force as to pleading in actions between 
subject and subject shall, unless the Court 
in which the petition is prosecuted shall 
otherwise order, apply to such petition of 
right. (Tobin v. Beg., 14 C. B. N. S. 505 y 
S. C. 16 id. 310, 82 L. J. C. P. 216 ; 
Feather v. Keg., 6 B. & S. 293). Nor does s. 
90 of the County Courts Act, 1846 (9 & 10 
Vict. C. 95), which enacts that no action, 
shall be removed from a County Court into 
a Superior Court, unless the debt or 
damage claimed shall exceed £ 5, and thfen 
only by leave of a judge of a Superior 
Court, in oases which shall appear to the 
judge fit to be tried in a Superior Court, 
and upon suoh terms as he shall think fit, 
affect the prerogative of the Crown to 
remove into the Queen's Bench Division of 
the High Court of Justice, as inheriting- 
the functions of the Court Exchequer, a 
cause in which the rights of the Crown 
are involved {Mounijoy vs. Wood, 1 H & N„ 
58, 2 Jur.N. S.452). 

Again, though bis subjects are, in many 
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iastanoes, under the necessity of suing in 
particular Courts, the Sovereign has the 
right of suing in any Court he pleases 
(Chit. Prer. p. 244) ; and we know no 
reason or authority for any distinction, in 
this respect, between one kind of simple 
contract debts, due to the Crown, and 
another (of. Chit. Prer. p. 245). 

Neither 25 & 26 Vict. c. 89 (The Com- 
.pauies Act, 1862), nor Ordinance No. 36 of 
1882 (The Companies Winding-up Ordi- 
nance, 1882) mentions the Crown. The 
rights of the Crown are consequently un- 
affected by those statutes (see In re Henley 
8? Co., 9 Ch. D. 469 ; In re Oriental Bank 
Corporation, E. p. the Crown, 28 Ch. D. 
648 ; In re West London Commercial Bank, 
38 Ch. D, 364 ; Buckley, 238, 323). 

If, then, the Mauritius Estates and As- 
sets Cy. were in liquidation in Mauritius 
instead of England, it is clear, we think, 
that the plea to the jurisdiction, being 
founded on the latter statute (Ordinance 
No. 36 of 1882) could not be sustained ; 
and we do not think that we ought to 
allow a claim of the Crown to be defeated by 
a foreign liquidation under circumstances 
in which it would not be defeated by a 
local one. 

The plea to the jurisdiction is, therefore, 
overruled with costs. 

We understand that this case can be 
most conveniently tried in Mauritius, the 
witnesses being here. If the bringing of 
actions by the Oovernment against com- 
panies in liquidation should be found to 
result in considerable public inconvenience, 
we imagine tint, upon a representation 
being made in the proper quarter, the 
Crown, which can, of course, waive its 
rights, might be induced to direct its 
servants, in cases of claims against such 
companies, to adopt the course which 
appears to have been followed In re Orien- 
tal Bank Corporation, E. p. the Crown 



(ubi supra) and In re Henhy 8f Co. (ubi 
supra), that is to say, to prove in the 
liquidation. 



IN THE SUPREME COURT. 

Divorce— Evidence of facts not sit forth 
in Petition — Ord. 14 of 1872, Art. 
8. — Such Bvidrncb admissible under 
certain cibcumstancks. 

A Petition far a divorce set forth certain 
acts of misconduct by the wife condona- 
tion, and a recent absconding reviving 
the condoned misconduct. 

As the trial, the Petitioner, instead of esta- 
blishing the recent absconding, attempted 
to usher in evidence of fresh acts of 
adultery. 

Held, thai the effect of the admission of such 
evidence would be to nullify Article 8 of 
Ordinance 14 of 1892, which enacts that 
the petition shall set forth the facts to be 
proved, that no other facts shall be proved, 
unless new facts have since arisen or have 
since come to the knowledge of the peti- 
tioner, and that such facts shall be allowed 
to be proved only upon a special order of 
the Court, based upon affidavits. 

Semble, however, that the Court, will, under 
certain special circumstances, allow a 
petitioner without a special order, to 
prove facts not contained in the petition. 
(Sugg ate v. Sugg ate considered.) 

MOORGAPILLAY THE HUSBAND 

vjs 
MOORGAPILLAY THE WIFE. 

Before 
His Honor F. C. Moncreiff— Puisne Judge 

and 
His Honor Oliver Smith— Puisne Judge. 
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E. Nairac,— Counsel for petitioner. 

W. H. Edwards,— Attorney for the same. 

Present : L. A. Thibaud, — Add. Sub. Proo. 
General, — Myuat^£e_Pablic. 



Kecord No. 28,057. AVO ue \\ 



PQR$4£fl»{,f§p9. 



THE JUDGMENT OF THE COURT WAS DELIVERED 
BY HIS HONOR OLIVER SMITH. 

This a husband's suit for a divorce. His 
petition, which is dated the 1st of February, 
1899, alleges that he married the defen- 
dant on the 1st of February, 1895, that 
in August, 1895, and again in September, 

1896, she absconded from the conjugal roof 
and for some time afterwards lived noto- 
riously as a public woman, but subsequently 
he received her back, and they renewed the 
common life, and that she absconded once 
more in February, 1897- 

He and his witnesses have proved all 
these allegations but the last, namely, that 
she absconded in February, 1897. Instead 
of attempting to prove that, he has ten- 
dered evidence to show that in February, 

1897, she committed adultery with one 
Martin, that he thereupon turned her out 
of his house, and that she has more re- 
cently been guilty of such misconduct with 
one Joseph as will revive her condoned 

matrimonial offences. 

The Additional Substitute Procureur Ge- 
neral has objected to the reception of this 
evidence, and we have to decide whether it 
is admissible or not. 

Article 8 of Ordinance No. 14 of 1872 
expressly enacts that a petition for divorce 
shall distinctly set forth the facts intended 
to be proved, and no facts shall be proved 
bat those set forth in the petition, unless, 



which is not the case here, new facts have 
r nee arisen or have since come to the know- 
ledge of the petitioner, and such fects shall 
be allowed to be proved only npon a special 
order of the Court, besed upon affidavits. 

This does not mean that the Court will 
never, under any circumptances allow a 
petitioner, without a special order, to prove 
facts not alleged in his p c tit ion. In Fvggate 
v. Suggate (29 L. J. P & M. 167 ; 1 S. & T. 
492 ; 8 W. R. 20) the Court acted upon 
evidence of misconduct reviving condoned 
misconduct, although the reviv ing miscon- 
duct was not alleged in the petition. That 
was a snit by a wife for a judicial separa- 
tion on the ground of cruelty, in whiclh the 
respondent, by hi9 answer, simply denied 
th* cruelty alleged. The judge ordinary 
considered that it would be very one -sided 
justice, if he could take notice of condona- 
tion, although not pleaded, and not of the 
revival of the condoned misconduct, al- 
though not pleaded. But tbat case is 
very different from the present one. 
In that case the subsequent matter which 
the petitioner gave in evidence arose 
incidentally in the course of the trial ; and 
the decision would apparently have gone 
the other way, if the condonation had been 
pleaded in the answer, and the petitioner 
had not pleaded the reviving misconduct 
in his reply (see Keats v. Keats and Mon- 
tezuma, 20 L. J. P. & M. 169, note). Here, 
on the other hand, if we admitted the 
evidence tendered for the purpose of re- 
viving the condoned misconduct, we should 
be nullifying the above cited statutory 
provision by making a case for a petitioner 
who had none. 

We are clearly of opinion that the evi- 
dence of revival tendered by the plaintiff 
in the present case is inadmissible, and that 
his petition must be dismissed. 
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IN THE SUPREME COURT 
OF MAURITIUS. 



Motion for early h baring of action against 
defendants in guarantee. — conse- 
quences in cask of reversal of principal 
judgment. — Motion refused. 

The plaintiffs in this case moved for an 
early hearing of their action against the 
defendants who had been called in gua- 
rantee in the principal action.* 

Held by the Court : 

lo. That the defendants having been made 
intervt ning parties to the principal action, 
were in any proceedings by the plaintiffs 
against them, concluded upon the question 
of unseaworthiness and bound by the 
judgment of the Court in that action, and 
that, though they had no suit against the 
. underwriters, they were entitled to appeal 
from that judgvtent to the Privy Council. 

So. That* if the motion were granted and 
pleintiffs obtained judgment against the 
defendants and the Privy Council after* 
wards held that the Ta'if was not unsea* 
worthy, th* Supreme Court would have 
sanctioned proceedings which were not 
only abortive but based upon the erroneous 
assumption that the Taif was unseawor* 
thy when she sailed. 

Motion refused with costs. 



Before 
His Hon. L. V. Dblafayb, -*-r Chief Judge. 
His Honor F. C. Moncbbifi ,— Puisne Judge. 

and 
is Honor Oliver Smith,— Puisne Judge. 



Hon. W. Nbwton, Q. C, — Counsel for 
plaintiffs. 

* Vide the principal case reported at page I and seq. 



H. Bbrtin, — Attorney for the sam*. 

Hon. G. Guibbrt, Q. C. , — Counsel for 
defendant. 

Hon. H. LeclIzio, C.M.G.,— Attorney for 
the same. 

L. Rouillard,— Counsel for defendants in 
in guarantee. 

Hon. G. Rittbb,— Attorney for the same. 



In the matter of : AJQvi GOOLA&f 
HOSSEN& o.— Plaintiffs, 

v/s 

THE UNION MARINE INSURANCE 

Cy.— Defendants, 

and 

HAJEE ESSOP MAMODE SULLIMAN 

and 

HAJEE CASSIM JOOSUB,— Defendants 

in guarantee. 

Record No. 27,254. 

Tuesday, 28th. February 1899. 



Motion of Plaintiffs for early hearing of 
action in guarantee. 

JUDGMENT. 



THE JUDGMENT Of THE COURT WAS DEUVBSMI* 
BY HIS HONOR THE CHIEF JUDGE. 

We do not believe it necessary, in deter- 
mining the question submitted to us, 
namely, whether the plaintiffs are entitled 
to an early hearing of their case against the 
defendants in guarantee, to have recourse 
to the tests or to the authorities that have 
been quoted. We think that we should 
xeAher consider the case from the point of 
view of the peculiar circumstance* attach- 
ing to it ; that we should ascertain what 
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it ib exactly that the parties have agreed 
to tinder the sanction of this Court ; 
what was their object and what are the 
reasons that led to the adoption of the 
course which they suggested and which 
they say was adopted for the sake of mere 
-convenience. 

It may be that at the outset the plaintiffs 
had mainly in view the question of conve- 
nience ; but the fact that the defendants 
have been made parties to the case has 
produced certain consequences which we 
must notice and which the plaintiffs are not 
at liberty to ignore. 

The interveners were brought into the 
suit as defendants in guarantee, in order 
that, as we were told, if the plaintiffs should 
fail in their action against the under- 
writers, they might by the same action and 
without instituting fresh proceedings pur# 
sue their remedy against the shipowners. 
Behind this lies a much more weighty 
consideration. The interveners, having 
been made defendants in guarantee, were 
at liberty to call witnesses ; to cross- 
-examine and argue in the course of the 
plaintiffs' action against the underwriters* 
The Court having held, by a majority, 
that the steamship Taif left Port Louis 
in an unseaworthy condition, it results 
that, in any proceedings by the plaintiffs 
against the interveners, the latter, being 
parties to the principal action, are concluded 
upon the question of unseaworthiness. 
If they had not been added as defendants 
jn guarantee, if they had remained outside 
the principal action, they would not have 
been bound by the decision of the Court in 
this action ; but as they were parties to 
the suit and pursued the case against the 
underwriters, they are bound, for the 
present, by the decision of the Court that 
the ship was unseaworthy, and they are 
entitled, although they had no suit against 
the underwriters, to appeal from it to the 
Privy Council. Now, if we were to name 
an early date for the hearing of the 



plaintiffs 1 case against the interveners, it is 
possible that the plaintiffs, starting with 
the decision in their favour, to the effect 
that the Taif was unseaworthy, might 
succeed in obtaining a judgment ; and after 
that the Privy Council might reverse the 
judgment of the Court in the principal 
case and find that the ZVn/ was seaworthy 
when she left Port Lonis. What then 
would be our position ? We should have 
sanctioned proceedings which were, not 
only aborfive, but based upon the erroneous 
supposition that the Taif was unseaworthy 
when she sailed. These are proceedings 
to which we cannot give any encouragement. 

We aw, therefore, unable to accede to 
the application of the plaintiffs that an 
early day should be fixed for the hearing 
of the action against the interveners.; 

Motion refused with costs. 



IN THE SUPREME C 
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Divorce — Sjevitije and Disunion— Con- 
donation — Revival - Evidence not 
conclusive. 

The grounds of a petition for a divorce by 
a wife were sasviti® and desertion ; and the 
case for the petitioner was that, after 
several previous assaults condoned, she 
was again struck by her husband on the 
9th May, 1898, and dragged into a yard 
from the conjugal roof that the respondent 
then went away with the key of the house, 
and that she then went to her mother's 
place where she had been residing since, 
her husband having once stated that he 
would not take her bach. 

By the Court : 

lo. The evidence of the assault on the 9th 
May not being such as the Court could 
accept, the petitioner cannot succeed on 
the ground of samtiae, because whatever 
may have happened on previous occasion* 
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too* condoned ami his not been proved 
to hate been revited. 

2o. The evidence with regard to the desertion 
is quite consistent with the theory that 
petitioner voluntarily took up her abode 
with her mother and thai the respondent, 
possibly owing to pecuniary embarrass- 
ments, found it inconvenient to take her 
back just then. 

Petition refused. 



Before 
His Hod. Oliver Smith,— P. J. 
His Hod. E. Diksr St Amand, — • P. J. 



FENKING THE WIFE 

vjs 

FENKING THE HU8BAND. 



D. Mblotti,— Counsel for petitioner. 

F. RoBMT junior,— Attorney for the same. 

Present : 

L. A. Thibaud, — Add. Substitute Proo. 
General,— Ministdre Public. 



Record No. 28,073. 



8th June, 1899. 



THE JUDGMENT OF THE COUBT WAS D1LIVBBED 
BT HIS HONOR OLIVER SMITH. 

The petitioner in this case, Chooking 
Laurenoia Fenking, asked ns to grant her 
a divorce from her husband, the defendant 
Fenking, on the grounds of "saevitiaa" and 
desertion. 

The parties were married on the 25th of 
April, 1891. 

The petition contains four oharges of 
"seevitiae" : (I) that on the 2nd of January, 
1893, the defendant assaulted the petitioner 
and turned her out of the house ; (2) that 



on the 9th of January, 1898, he abused 
he* and assaulted her ; (3) that on the 10th 
of April, 1898, he assaulted her ; and (4) 
that on the 9th of May, 1893, he again 
abased and assaulted her. 

The case of desertion made by the 
petition is that on the occasion of the last- 
mentioned assault the defendant dragged 
the petitioner into the yard from the 
conjugal roof, shut the doors and went 
away with the keys ; that she then had to 

go and live with her mother ; that on the 
8th of June, 1893, the defendant said that 

he would no more take care of her; and 
that since May, 1893, she has never seen 
the defendant, who has abandoned her. 

The witnesses in support of the petition 
were : lo. the petitioner herself ; 2o. her 
mother ; So. a Mr. Baverimootoo, the 
proprietor of the house in which the 
parties lived during their common life in 

1898 ; and 4o. a Mr. Jean Edouard Assy, 
a friend of the petitioner and her family. 

In examination in chief, the petitioner 
deposed that on the 2nd of January, 1893, 
she naked defendant's leave to go and see 
her mother ; that he refused, struck her 
and turned her out of the house ; that she 
stayed that night at Saverimootoo's and 
went the next morning to her mother's ; 
that, in a few days' tine, the defendant 
came to her mother's to fetch her away ; 
that she then went back to him ; that 
on the 9th. of May, 1893, she spoke 
to him, because he had been out all night ; 
that he, thereupon, quarrelled with her, 
struck her, turned her out of the house, 
closed the door, took the key with him and 
told her to go to her mother's ; that this 
happened towards evening ; that she had 
lived with her mother ever sinoe and had 
never seen him since, and he had never 
given her any money or anything else 
since ; and that he gambled and smoked 
and had lost two shops which he possessed 
at the time when they were married. 
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In answer to the Court she said that $p 
the 2nd, of January, 1893, he struok her 
-with hi* fiat on the head and all oyer the 
body ; on the 9th. of May, 1893, he (truck 
liar with hie fist on the right arm ; Save* 
rimootoo and hie wife, and only they, v*r« 
present on both occasions. 

The mother corroborated her as to her 
going to her mother's and the defendant 
ietching her away in January, 1893, and 
as to her returning to her mother's in May, 
1893, and living with the latter ever since. 
The mother also said that on the 8th of 
June, 1893, after going to the defendant's 
honse and not finding him at home, she 
met him in the street and told him that his 
wife had beqn a long time at her place, 
would he not come and fetch her ; and 
that his answer was : " I can't. You keep 
ier. " In answer to the Additipnel 8#bs« 
titute Progureur General, she said that she, 
the witness, had written to the defendant 
twice — she did not say when or what — and 
that her letters had remained unanswered. 

Saverimootoo deposed that on the 2nd 
-of January, 1893, he saw the defendant 
strike the petitioner both with his fist and 
with his open hand : he coold not remem- 
ber where he struck her. He had never 

seen him strike her since. On the day that 
the petitioner finally left his house, he did 
not see her go, he was away from home in 
the day time. He saw her early in the 
morning of that day, but could not remem* 
ber whether she or the defendant was 
there, when he returned home that after* 
noon. He had not seen either of them 
since that day. 

» 

Mr. Assy merely corroborated the peti- 
tioner a# to her having lived Tfjtb her 
mother since May, 1893. 

It is evident that the pivot of the whole 
<?ase is what happened on the 9th. of May 
1893. Unless the defendant is shown to 
have been then guilty of "saavitiae" towards 
the petitioner, she cannot succeed in this 
suit on the ground of "saevitisa", because 
whatever may have happened on the 2nd . 



of January, 1893, was ooudoned and will 
not have been proved to have been 
revived ; and, unless he is shown to have 
turned her out of the hons? on tfcat 
occasion, her suit fails on the ground of 
^esertioo, because the answer which 
he gave to her mother in Jupft, 1893, 
was consistent with his having found it 
inconvenient, in oonsequenoe of temporary 
pecuniary embarrassments, to tato the 
petitioner bapk just then, and there is no 
proof that subsequently to the 9th of May, 
1893, he did anything more than acquiesce 
in her absenting herself from his honse 
*pd socjpty. 

We are unf We to find that the defendant 
was guilty of either w&vitim or desertion on 
the 9th of May, 1898. The petitioner's 
evidenoe as to both grounds is unoorro* 
borated, and it is such as we cannot accept. 
She hesitated, when asked by the Court 
where the defendant had struck her on 
-that day, before she answered that he 
had struok her on the arm, and, of 
the two persons whom she mentioned 
as being present on the occasion, Saveri* 
mootoo denied having been present, and 
Mrs. Sayerimootoo was not called as a 
witness, although the petitioner's counsel 
was pointedly invited by the Court to call 
her. We disbelieve the petitioner's evidence 
as to the alleged " ssevitiae " of the 9th of 
May ; and, as to the alleged, desertion of 
that date, we think it, upon the evidence, 
not less probable that she voluntarily took 
up her abode with her mother, as being 
able to afford her a more comfortable 
home than ooold her husband, than that 
her husband turned her out of the house 
and has ever since deserted hen 

A divorce is no*, as seems to be some* 
times thought, to be had for the asking. 
In order to obtain one, a petitioner must 
show, not only that he desires one, but 
that he is entitled to one. In our opinion^ 
the petitioner has failed to show this in 
the present case, and the suit muse be 
dismissed. 



52 



DECISIONS OP THE COURTS OP MAURITIUS 



[1899 



SUPREME COURT 



Law— Coming into foroi of— Publication 
—Mods of— Obd. 8 of 1898, Art. 5— 
— Meaning of " date " in Obd. 52 of 
1898, Abt. 1, and Obd. 8 of 1898, Abt. 5 
— Bonded goods — Undertaking of 
government to deliver — tlmi and 

OONDITION8 OF SUCH DELIVEBY -ObLIGA- 

tion tohavs a sufficibnt appabatub— 
Emergencies— Pbacticb of District 
Courts.— Unwritten Judgments. 

The Plaintiffs {Respondents) claimed from 
the Government (Appellant) restitution of 
certain Customs surcharge duties on the 
ground that the weighing of their goods 
(tobacco) from a bonded warehouse had to 
be postponed from the 28th to 29th Decern-* 
ber, 1898, owing to the insufficient number 
of scales and clerks at the Customs, and 
that on the last-mentioned day the Defen- 
dant insisted that an Ordinance creating 
the surcharge duties had come into force. 

Per Delafaye, C. J. : 

lo. Unless otherwise provided for, in Mau- 
ritius a law comes into force at the hour of 
the publication of the Government Gazette 
containing the same. The Government is 
not bound to resort to any other mode of 
publication. 

2o. When Customs duties are not paid on 
goods landed, and they are stored in a 
bonded warehouse, no contract is entered 
into by Government. The owner or consignee 
may, however, have a claim in damages, if, 
by the negligence or imprudence of the go- 
vernment's officers, the goods are not weighed 
or examined within a reasonable time 
after the request of the owner or consignee. 

So. The Government is not bound to have in 
a public department such a staff and 
"materiel" as would be able to meet 
at a moment 9 8 notice ; an unusual and {ex- 
traordinary number of applications. 



Per F. Monereiff, J. : 

lo. Legal publication does not imply that 
the public has actually been made aware 
of the text of a law; it is presumed thai 
upon the doing of a certain act publication 
has taken place. 

2c The sending of the Government Gaeette to 
eight newspapers between 4 % 5 p.m. on 
the 28th December was a publication 
under the law of the Colony. 

3o. The word " date " in Ordinance 52 of 
1898, Art. T, is used as equivalent t 
" any". 

4o. The words " on and from the date of 
publication ", in Ordinance 8 of 1898* 
Art. 5, mean " at and from the hour of 
publication "; consequently, Ordinance 52 
of 1898 was published and came into force 
on the 28th December between 4 and 5 p.m. 

bo. There was here an implied contract on 
the pawt of Government to weigh and 
examine the bonded goods within a reason- 
able delay after warning given to them. 

6o. There was no evidence that the Collector 
of Customs could take any steps to expedite 
the weighing of the goods, on the 28th 
December, in the afternoon, when he, for 
the first time, became aware of the inabi- 
lity of his Department to cope with the 
demands which were being made upon it. 

Per Oliver Smith, J. : 

lo. Ordinarily, the Government is not bound 
to deliver bonded goods until, if not pay- 
ment, yet tender, of the proper duty* 
Here there was no payment or tender of 
duty until the 24>th. February, when the 
10 o/o surcharge clearly attached. 

2o. It is not incumbent upon the Govern- 
ment to afford the public more than ordi- 
nary facilities for the weighing of their 
goods by keeping sufficient scales at the 
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Ctutom House to enable everybody to have 
their bonded goods weighed ineta titer. 

So. After the tobacco had been left at 
the Queen's warehouse and even after the 
weighing, on the 29th. of December, the 
respondents had still the option to export 
it, without paying an import duty upon it 
at all, or to deal with it otherwise, without 
paying duty upon it at once (Ord. 28 of 
1892, Art 65), and so long as the option 
lasted, duty was not payable in respect of 
it, within the meaning of Ord. 52 of 1898, 
and, consequently, it could not be said that 
the existing tariff attached to it finally 
and unalterably. 

bo. Though the law of Mauritius does not 
say what shall constitute such a pu- 
blication in the Qauette as will bring a 
law into operation, it ' is clear that, when 
the Assistant Collector refused to sign the 
bills of entry, at about 11 a.m. on the29th. 
of Decembe*, the Ordinance had, according 
to local intendment, been published in the 
Oaxette within the meaning of the law. 
(Ord. 8 of 1898). 

The judgment of the Distrcit Court was re- 
versed with costs. 

The Court deprecated a practice inDistrict 
Courts of not giving a reasoned written 
judgment in cases of unusual difficulty 
and importance. 

THE COLONIAL GOVERNMENT.— 

Appellant 

v/s 
YITRY & Co. — Respondents. 



Before 
His Hon. L. Y. Dblafati,— > Chief Judge. 
Hi* Hon. F.C.Moncbeiff,— Puisne Judge. 

and 
His Hon. Old vie Smith,— Puisne Judge. 



L. A. Thibaud,-— Add. Sobs. Pro. General, 
Counsel for appellant. 

A. Rolando, — Attorney for the same. 
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JUDQMSNT OF HI8 HONOR L. T. DBLAFATB, 

OHIBF JUDOB 

This is an appeal from a judgment of 
the Senior District Magistrate of Port 
Louis. The facts of the case are the fol- 
lowing : 

The firm Vitry k Co. the re»pondents- 
who were plaintiffs in the Court below 
averred that a certain number of cases of 
tobacco had been stored in a bonded ware- 
house, the duties upon these goods not 
having been paid at the time they were 
landed ; that on the 28th day of December 
last they asked the Collector of Customs 
to hare the cases of tobacco removed to 
the Central Customs Warehouse in order- 
to be weighed with the view of paying the 
duties to which the goods were liable, and 
of taking delivery thereof ; that the case* 
of tobacco were accordingly removed to- 
the Central Customs Warehouse, but that 
the weighicg could not be effected on that, 
day, as the scales were being used to weigh 
goods belonging to other parties; that 
they were put off to the next morning, 
and that on the 29th, before office hours, 
the weighing was effected, and at about 1 1 
o'clock, while their bills were being pre- 
pared to ascertain the amount actually dne 
by them, the Collector of Customs informed 
them that they would have to pay a sur- 
charge of 10 o/o in virtue of Ordinance 52 
of 1898 which, as he said, had como into 
force at 1 1 o'clock on that day, a copy of 
the Government Gazette in which the 
Ordinance appeared, having just been 
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T9wiv*4 by him; thflb it is through the fault 
of the Collector that the goods we*e not 
weighed and delivereJ on the 28th (and 
this was shown by an amendment prayed 
for the Plaintiffs, objected to by the 
Defendants and allowed by the Magistrate, 
to mean that the Government had bound 
themselves by the nature of the contract 
between Vitry & Co. and the Government 
to deliver over the goods stored by the 
firm on demand) and that it was because 
Government had not a sufficient number 
of scales and a sufficient number of clerks 
to attend to the calls of the public, that 
the weighing had to be postponed to the 
following day. 

For those reasons Vitry & Co, prayed 
for a judgment decreeing thi)t the Govern- 
ment should refund to them the sum of 
Rs. 214.61, unlawfully claimed from thqm 
as above explained, and which they had 
paid only under protest, and in order to 
obtain delivery of their goods. 

The Government denied thpt there exis- 
ted any contract between them and Vitry 
& Co and that they were guilty of any 

faute " or negligence. 



€€ 



The Magistrate after hearing the conn* 
sel for Government, and without calling 
upon the plaintiffs counsel for a reply, 
gave judgment for the plaintiffs with coats. 
There is no written judgment and I do not 
know the reasons that led the Magistrate 
to decide in favour of the Plaintiffs. 

I understand that two points had to be 
considered by the Magistrate — 1st at 
what time did Ordinance No. 52 of 1898 
come into force, and 2nd was the Govern- 
ment bound by contract as alleged by the 
Plaintiffs, and was there proof of " faute " 
or negligence on the part of the Govern- 
ment. 

Art: 1 of Ordinance No. 52 of 1898 
which was passed by the Legislature on 
the 27th December 1898, is to the follow- 



ing effect: " On ami from fte <fcl* on 
"which this Ordinance stall come into 
" force a surcharge of 10 o/o shall be 
" levied upon all sums payable to the 
" Goverment in virtue of any law now in 
" force or to be in force hereafter with 
" respect to all Customs duties, whether 
" fixed or ad valorem, on goods imported 
" into Mauritius, on or before the Slst 
"December 1899." 

Art: 5 of Ordinance No. 8 of 1898 
enacts : " Ordinances shall, unleee other* 
" wise provided, come into operation on 
" the day of their publication in the 
"Government Gazette 91 apd Art: 28th para: 
P., headed " General definitions " explain 
that " Gazette " means the Government 
Gazette .of the Island of Mauritius. 

One witness, Ch6ri Appou, whose evi- 
dence was uncontradicted, was called by 
the Defendants to prove the publication 

of the Ordinance. He stated that he was 
manager of the establishment where the 
Government Gazette is printed and that 
the number of the Gazette containing Ord. 
No. 52 of 1898 was published on the 28th 
December. He further said that he received 
the order to publish at about 8 p.m. ; that 
the Gazette was printed between 3 and 4 
p.m., and that a little after 4 p.m. copies 
of the Gazette were distributed to 8 daily 
newspapers, and that on the following 

day that is, the 29th, at 10 a«m. copies 
were sent to the Colonial Secretary's Ofioe. 

The Collector of Customs swears that 
he received a copy of the Gazette No. 127 
of 1898 containing the new Ordinance, at 
11 p.m. on the 29th December. 

I do not think that in determining the 
question of the exact time at which an 
Ordinance comes into operation under our 
law, I should be guided by what is stated 
to be the law or the praotioe which obtains 
in France or in England on the subject. 
The question is especially dealt with 
in the Article of Ordinance No. 8 of 1898 
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*hioh I bate already quoted and whick 
MenM to me to be clear and to leave no 
room for doubt. 

Applying this provision to Ordinance 
No. 52 of 1898, the latter Ordinance must 
be considered as hbvibg oome into opera- 
tion on the daj of its publication on the 
Government Gazette. Now from the only 
evidence we have, it results that the Ga- 
zette was printed between 3 and 4 o'olook 
on the 28th and that copies of it were 
issued shortly after 4 p.m. to all the news- 
papers of the Island. 

What other mode of publication conld 
the Government have resorted to ? Under 
our system of legislation, publicity is in 
some cases insured by the insertion of 
notices in 3 of the daily newspapers, for 
example in matters of public sales; in other 
cases, by the posting up of notices at cer- 
tain conspicuous parts of the town or of the 
districts, exampli gratia : as regards deeds 
of partnership. In the case of Ordinances 
p&ssftd by the Legislature, the law simply 
directs that such Ordinances shall b* 
published in the Government Gazette, and 
that such publication shall be deemed 
sufficient to cause the Ordinance to cbme 
into force. 

I, therefore, hold that Ordinance No. 52 
of 1898 came into force on thfc 28th 
December, a short time after four o'clock, 
and as a consequence that the surcharge 
of 10 o/o was legally claimed from Vitry 
ACo. 

As to the second question, can it be 
successfully oontended that the Govern* 
ment has lost the right to claim that sur- 
charge through any ik faute " or negligence 
as alleged by the plaintiffs ? In the first 
place I fail to see what kind of contract 
the Government may be said to have en- 
tered into with Vitry & Co. It is by virtue 
of the law that goods imported into this 
Oolony and landed without the owner or 
consignee paying the duties thereon are 



stored in bonded warehouses on euf&ranee- 
and that the Collector of Customs is en- 
titled, after a lapse of 2 years to have such 
goods sold, to defray the duties and the 
other charges that may have been incurred 
in respect of such goods. No doubt it is 
open to Vitry & Co. to urge that though 
there is no contract between them and the 
Government, they may yet claim damages 
from the Government under Art : 1383 of 
the Civil Code, but in that case they are 
bound to establish negligenoe or impru- 
dence : " Cnacun est responsable dn dom- 
" mage qu'il a cause, uon settlement par 
" son fait, mais encore par sa negligence ou 
" par son imprudence. " Art : 1383, C. C. 

Indeed, the plaintiffs endeavoured in the 
Court below by a number of witnesses to 
prove the negligence of which, according 
to them, the Customs Department had 
been guilty. 

They tried to make out that it was- 
owing to the small number of scales (2 in 
number) that the Central Customs Ware- 
house was not in a position td weigh their 
goods on the 28th, before the coming into 
operation of the new Ordinance enacting 
a surcharge of 10 o/o. To my mind, the 
evidence taken as a whole, does not sup- 
port this contention. It shows on the con- 
trary that the staff and " materiel " of the 
Customs Department, such as they were on 
the 28th December last, had always been 
equal to the wants of the public, even at 
those periods of the year, when there is a 
great pressure of business. Not 4 can I gather 
from it that any one had ever sustained 
any prejudice through the insufficiency or 
inefficiency of sdch staff or " materiel " or 
ever made any complaint on that score. 

The fact is that as soon as it had trans- 
pired that Ordinance No. 52 of 1 898 had 
been enacted, there was a rush on the 
Customs, making it impossible to weigh 
the goods of all those who applied for 
delivery on the 28th December, and the 



56 



DECISIONS OP THE COURTS OP MAURITIUS 



[1899 



Plaintiffs, not being amongst the first in 
-the field, had to be put off to the next 
day. 

I do not believe that the Government 
•should keep at the Castom9 such a staff 
and " matlritl " as would be able to meet 
-at a moment's notice, and all at once, an 
unusual and extraordinary number of ap- 
plications. All that can be expected from 
the Government, and all that the Govern- 
ment is, in my opinion, bound to do, is to 
have a staff and " materiel," which may 
meet the applications for delivery of goods 
within a reasonable delay. 

Fiscal laws are generally of a vexatious 
nature, and it is difficult not to sympathise 
with those who are affected by them ; but 
Judges have to apply these laws as well as 
the other laws however hard they may be 

and irrespective of their own personal 
feelings. 

I am of opinion that the judgment of 
the Magistrate ordering the Government 
-to refund the sum of Rs 216.61 to the 
plaintiff is bad, and should be quashed. 

Judgment will be entered in the Court 

below in favour of the defendants. The 

plaintiffs in the Court below must bear the 

• costs of this appeal as well as the costs 

incurred before the Magistrate. 



JUDGMENT OF HIS HONOR P. 0. MONO BI I PP. 

The first question is — what is a publica- 
tion within the meaning of this Ordinance 
(52 of 1898, Article I), and when did it 
take place ? The Article begins thus : " On 
" and from the date on which this Ordi- 
u nance shall oome into force, " and we 
learn from Article 5 of Ordinance 8 of the 
same year that, unless otherwise provided, 
the Ordinance came into force or operation 
on the day of its publication in the 
<5azette. We have, therefore, to look for the 
publication in the Gazette. 



A bill passed in the British Parliament' 
in the absence of provision to the contrary, 
is endorsed by the Clerk of Parliament 
with the date of its passing and receiving 
the Royal assent, and from that it com- 
mences. ( l ) 

But the practice of the British Parliament 

has never been in force here, and cannot 

have been contemplated in the text before 
us. 

Very much the same observation must 
be made about the practice in France. 
Measures are promulgated by the President 
of the Republic, and they are presumed 
to have been published in the department 
of the residence of the Government after 
the lapse of a day from the moment of 
promulgation. ( 8 ) But the customs laws of 
the French have never prevailed here, and 
it is impossible to import them now. 

Some light might have been borrowed 
from the systems of England and France, 
if we had to deal with real publication. 
But there is publication in fact and legal 
publication, and it will be found that in 
the English and French systems publication 
is legal, and that the publication of 
Statutes or Ordinances must necessarily be 
legal or conventional. Publication does not 
imply that the pub'ic has actually been 
made aware of the text of an Ordinance ; it 
is presumed that upon the doing of a cer- 
tain act publication has taken place. Thus, 
although a law comes into force in France 
24 hoars after its promulgation, it does 
not follow that the public become thereby 
at once aware of its contents. We have, 
therefore, to look at local circumstances 
and ask what publication of the Gazette 
means in Mauritius. It appears that, when 
the Gazette is printed, it is not posted up 
in any public place, and it is not offered 
to the public for sale ; copies are sent to the 
Colonial Secretary's Offioe, and thence to 
the Collector of Customs ; copies are also 
sent to the newspapers. 

(1) Maxwell on Statutes [1888] 617, 518, note. 

(2) Laurent 1—16, 28, 86. 
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Oq this occasion the Gazette was printed 
on the afternoon of the 28th of Decem- 
ber, and after 4 o'clock p« m. copies 
were sent to eight newspapers. At about 11 
o'clock a.m. on the 29th December the 
Collector of Customs received a copy of 
the Gazette and a once enforced the 
Ordinance. This he app.ared to regard as 
the publication. Nu doubt it was publica- 
tion, but it does not follow that the Gazette 
was not published before. The publication 
of the Collector was made by the act of 
charging the plaintiff under the new tariff 
the moment the Gazette cnme iuto his 
hands, but it was not necessarily an inti- 
mation of its contents to the public. The 
Gazette however had been issued on the 
previous afternoon, ft was no more issued 
then to the public than it was by the 
Collecor, but it was sent to eight news- 
papers, and I am not able to see how that 
issue was less a publication than the action 
of the Collector. The copies were sent out 
in the usual course, and I do not think 
that merchants can complain, if that was 
not done in such a way as to warn them of 
what was coming. They knew that the 
Ordinance had been passed, and that the 
Gazette might be issued at any moment. 
I am therefore of opinion, that publication 
took place between 4 and 5 o'clock on the 
afternoon of the 28th of December. 

Now the words of the Ordinance are 

" on and from the date." The word "date" 

may mean the day or the hour when a 

given incident occurs. And taking into 

account the terms of Article 5 of Ordinance 

8 of 1898, which enacts that, in the absence 

of special provision, Ordinances shall come 

into force on the day of their publication, 

I have no doubt that the word " date " is 

used in this Ordinanoe as equivalent to 

^ day ". The question then arises— do the 

terms of Article 1 mean that the Ordinanoe 

is to come into operation from the first 

•hour of the day, or from the hour of actual 

publication ? There is a rule or maxim, as 



much honoured in the breach as the 
observance, to the effect that the Court will 
not take notice of fractions of a day. Bat 
the English judges seem to have construed 
the words " on and from " a certain day 
according to the sense of each case. Thus 
it waa said by Patterson, J., in Chick v. 
Smith (*) that " the good sense of the 
" matter is that, where it is necessary to 
ri show which wa9 the first of two acts, 
" the Court is at liberty to consider frac- 
" tions of a day " ; and that principle 
was followed by Grove and Lindely, J J. in 
Campbell v. Strangeways. ( a ) 

The provision therefore that a certain 
Ordinance shall commence " on " a certain 
day necessarily means no more than this— 
that it shall come into operation at some 
part of the day, but not on any preceding 
day. Now what was the sense of this pro- 
vision ? The Additional Substitute never 
suggested that the publication of this Or- 
dinance dated from the beginning of the 
28th of December ; and I think he was 
right in not doing ao. Many sums became 
payable under the Customs Laws in the 
earlier part of that day, and they were 
assessed on the old tariff. The Collector of 
Customs could not have done otherwise 
than so levy them, because he did not 
know when the new Ordinance would be 
published. 

To hold that the Collector was wrong in 
point of law would be to make the framera 
of the Ordinance, guilty of an absurdity. 
The absurdity would be that the Collector 
could not levy the duties according to the 
Ordinance because it was not published, 
that he was forced to levy duties below the 
rate established by law, and th«*t it might 
be impossible for the Government ever to 
recover the amount of the surcharge. That 
is a state of things which we cannot 
suppose to have been contemplated by the 
Legislature. The same result would bo 



(1) 8Dowl, 340. 
(2)8 0. P. D, 107. 
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arrived at, so far as I can find, if we consi- 
dered the point in the light of Prenoh juris- 
prudence. ( 3 ) I am therefore of opinion that, 
when they made use of the words " on and 
from the date of publication," the Legis- 
lature meant " at and from the hoar of 
publication " ; that is to say, between 4 
and 5 o'clock p.m. on the 28th of Decem- 
ber. 

The publication of the Gazette having 
taken place on the afternoon of the 28th, 
and the duties on the goods of the plaintiffs 
having become " payable" not sooner than 
the morning of the 29th, there is a prima 
facie case in favour of the Government. 
We must therefore consider the exact issue 
raised by the pleadings. 

The Plaintiffs, having paid the surcharge 
under protest, claim the return of the 
amount, as money received by the Defen- 
dants to their use. They say that there 
was an implied contract on the part of the 
Government to deliver their goods on de- 
mand, or within a reasonable delay there- 
after ; that through some default on the 
part of the Government or their servants 
(whether due to negligence or intention 
is immaterial, the faute mentioned in the 
pleadings having no reference to Article 
1382 of the Code Civil) the goods were 
not delivered on demand or within a rea. 

sonable time thereafter; and that therefore 
the defendants committed a breach of con- 
tract which entitled them (the Plaintiffs) 
to recover the excess of duty which they 
paid under protest. The answer of the 
Defendants is that they are chargeable 
with no default, that there was an abnor- 
mal demand for the weighing machines 
at the Custom House on the 28th of 
December, and that their resources, which 
had always been equal to the oalls made 
upon them, were not adequate for the occa- 
sion — the result being that the goods of 

(3) Code Civil : Articles 1,187, 1,388. 
Larombidre, Vol. 6, Nob. 54. 66, 57. 



the plaintiffs were not weighed until the 
morning of the 29th December. They say 
in effect that they delivered the goods 
within a reasonable time from the demand 
for delivery. 

Now, leaving out of view the special 
defence of the defendants, I think that 
there is unreasonable delay, if a merchant 
who warns the Customs Officers at 1 1 a. m. 
that he wishes to withdraw his goods does 
not receive them by 4 o'clock p.m. on the 
same day. It is admitted that in the ordi- 
nary course of business the plaintiffs would 
have received their goods before 4 p.m. 
We are told that on no previous occasion 
were the weighing machines found insuf- 
ficient for the day's work— at least for 
persons who applied in time. We must 
therefore ask ourselves the following ques* 
tions — is the fact that there was an 
unusual run on the resources of the Customs 
House a sufficient answer to a claim 
founded upon what is practically a breach 
of contract ? 

Did the undertaking or implied contract 
of the Defendants mean that they would 
deliver within a time reasonable in the 
ordinary course of business, or reasonable 
considering any exceptional circumstances 
which might interfere with their routine f 
Were the Defendants to be free from 
responsibility, provided the exceptional 
circumstances could not be imputed to 
them f 

These questions are sufficiently answered 
by Article 1147 of the Code Civil, which 
enacts that damages may be recovered 
from a debtor (d£biteur) either for non- 
performance of, or delay in performing, an 
obligation toutes lesfois qu'il ne juatifie pas 
que Vinemcution provient (Tune cause 
Strangers quinepeut lui etreimpuUe, encore 
qu'il n'y ait aucune mauvaisefoi de sa part , 
The question, then, which remains is whether 
the appellants have proved that the cause 
etrangire in this case cannot be imputed to 
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them, and that they have not acted in bad 
faith. 

I am not satisfied with the evidence 
upon this part of the case, but, inasmuch as 
neither the Magistrate nor the Respondent 
•called for more, we mast make the best of 
it. As it stands, it leaves the impression 
npon my mind that it was only in the 
course of business of the 28th December 
that the Collector became aware of the 
inability of this Department to cope with 
the demands made upon it. That being so, 
there is nothing in the evidence to satisfy 
me that the Collector could have taken 
any steps before 4 p. m. in that day to 
expedite the weighing of the goods. I am 
therefore of opinion that this appeal should 
be allowed, and the judgment of the 
Magistrate reversed. 



JUDGMENT DELIVERED BY HIS HONOR 
OUVBR SMITH, P. J. 

In February last Messrs H. Yitry & 
Co., of Port Louis, merchants, brought 
an action, in the District Court of Port 
Louis, against the Colonial Government, 
to recover the sum of Rs 214.61, as over* 
•charged customs dues which they had paid 
under protest. 

The plaint recited : (1) that on the 28th 
of December last Yitry & Co. applied to 
the Collector of Customs to have 50 oases 
of manufactured tobacco, belonging to 
them and being at Rondeau's store, whence 
they were on the same day removed and 
placed at the Custom House at half past 
one p.m. to be weighed in order to enable 
Yitry & Co. to pay the Custom duties then 
due thereon and to take delivery thereof ; 
(2) that on the same day the Collector of 
Customs requested Yitry & Co. to return on 
the following day, the 29th, on acconnt of 
the scales of his department not being free 
on the 28th ; (3) that, accordingly, Yitry 
& Co. early on the 29th again applied rfo 



the weighing of the tobacco, with a view 
to paying the customs duties dne thereon 
and taking delivery thereof ; (4) that on the 
29th, at the opening of the Custom House, 
the tobaooo was weighed, and bills of entry 
were passed by the broker of the firm, 
when the Collector of Customs refused to 
receive duty at the rate paid up to that 

day, alleging that Ordinance No. 52 of 
1898 had come into force, and that conse- 
quently a surcharge of 10 o/o was payable 
on the tobacco; (5) that it was through 
the Collector of Customs and at his 
request that the tobacco was not weighed, 
and the duties thereon were not paid, on 
the 28th, the day on which Yitry & Co. 
applied for the tobacco ; and (6) that, in 
order to have delivery of 15 out of the 50 
cases, Yitry & Co. had, on the 24th of 
February last, in spite of their energetic 
protest, to pay, in addition to the former 
customs dues, Rs 214.61, being additional 
10 o/o leviable on that quantity of tobacco 
under the new Ordinance. It averred that 
Vitry & Co. were therefore entitled to 
have the Rs. 214.61, " unlawfully olaimed 
and received from them ", refunded to 
them with interest and costs. 

The Government pleaded : lo. A denial 
of any right of action in Vitry & Co. ; 2o. 
that Ordinance No. 52 of 1898 came into 
force on the 28th of December ; So. that, 
at the time when Vitry & Co. applied to 
have their tobacco weighed on the 28th of 
December, all the Custom House officers 
by whom the weighing could be performed 
were fully occupied, and all the scales 
were in use, and, therefore, no obligation 
existed on the part of the Government to 
weigh the tobacco there and then ; 4o. a 
denial of negligence on the part of 
Government ; 5o. that, when the goods 
were weighed andentered on the 29th of 
December, Ordinance No. 52 of 1898 was 
in force ; 6o. that the Government did not 
and could not contract to accept any duty 
other than that imposed by Ordinance No. 
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52 of 1898 on goods entered after that 
ordinance Had come into force ; 7o. that 
the fact of Vitry & Co. being told on the 
28th of December to return on the next 
day could not constitute a contract or 
create an obligation to weigh and pass 
the tobacco, before the new Ordinance 
came into force ; etc. 

The case was tried by the Senior 
District Magistrate for Port Louis on the 
17th of March and the 7th of April last. 
At the hearing Messrs. Yitry & Co. were 
allowed to amend the 5th recital of their 
plaint by inserting therein, immediately 
after the word " through " the words " the 
fault of " which appear to have been 
omitted from that pleading through a cle- 
rical oversight. 

After hearing witnesses, called by both 
sides, and Mr. Thibaud, Additional Sub- 
stitute Procureur General, for the Govern- 
ment, the District Magistrate, without call- 
ing upon Mr. Sauzier, Messrs. Yitry & 
Co.'s counsel, for a reply, gave judgment 
for Messrs. Yitry & Co. in terms of the 
plaint. 

The Government has appealed to this 
Court against the District Magistrate's 
decision ; und the grounds of appeal are : 
lo. That the judgment is bad in law and 
in fact and contrary to the evidence ; 2o. 
that the plaint contained no allegation of 
"faute" (negligence), and the Governmenf 
was not bound to deliver the tobacco on 
demand ; 3o. that there could not exist 
any legal agreement between officers of 
the Government and Yitry & Co. not to 
claim on the 29th of December last duties 
which might be claimable under the laws 
then in force ; 4o. that Ordinance No. 52 
of 1898 came into operation at the latest 
at 4 p.m. on the 28th of December last ; 
5o. that it was proved that the material 
and staff of the Customs Department were 
sufficient for its ordinary business, and 
that the officers of the Department did all 



in their power to meet the numerous appli- 
cations of the public ; 6o. that Vitry k 
Go's, own evidence established that, even 
if there had been a scale and a clerk to 
attend exclusively to the weighing of their 
tobacco from the moment that they made 
their application on the 28th of December ^ 
they would not have been able to pass 
their bills and pay the duties before the 
closing of the Custom House on that day > 
and before Ordinance No. 52 of 1898 came 
into operation ; and 7o. that the evidence 
showed that, if Yitry & Co. did not enjoy 
the benefit of the old Custom's tariff, that 
wad due to their having made their applU 
cation too late in the afternoon of the 28th 
December. 

There is difficulty in dealing with the 
appeal, because the District Magistrate 
did not vouchsafe to give a written rea* 
■oned judgment. It may be assumed that 
he addressed his mind to the facts and 
the law ; but we do not know, either what 
facts he may have found, or what view oi 
the law he may have taken. 

So far as one can judge, the facts and 
circumstances of the case were these. On 
the 27th of December last the Customs 
Tariff (Temporary) Amendment Ordinance, 
1898, Ordinance No. 52 of 1898, passed 
in the Council of Government. Article 1 of 
that measure was worded as follows : " On 
and from the date on which this Ordinance 
shall come into force a surcharge of 10 
o/o shall be levied upon all sums payable 
to the Government in virtue of any law 
now in force or to be put in force hereafter 
with respect to all Custom's duties, 
whether fixed or ad valorem, on goods 
imported into Mauritius on or before 31st 
December, 1899." Upon it beooming known 
that that measure had passed in the Council 
of Government there was what is termed a 
rush upon the Custom House, merchants 
having goods in bond becoming, naturally, 
desirous of clearing such goods before the 
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new measure should come into force, that is 
to say, before, after receiving the Governor's 
assent, it should be published in the 
Gazette (see Ordinance No. 8 of 1898, 
Article 5). Among the merchants who had 
goods in bond were Messrs. Vitry & Co., 
who had 50 cases of manufactured tobacco 
stored at Rondeau's bonded warehouse in 

Prince Regent street, Port Louis. That 
tobacco had been weighed on the occasion 
of its being introduced into the bonded 

warehouse, and if Messrs. Yitry & Co- 
had chosen to pay duty upon it according 
to the weight of which it was then found 
to be, they could have cleared it, without 
paying in respect of it any surcharge 
under Ordinance No. 52 of 1898, in good 
time on the 28th of December last, and 
this case would not have arisen. But 
tobacco is apt to beoome drj and to lose 
weight, when stored, and Messrs. Vitry 
& Co. preferred— as was their right, and 
as is customary with regard to bonded 
tobacco — to have the 50 cases reweighed, 
before paying duty upon them. Accord- 
ingly at 11 a.m. on the 28th of December, 
they wrote to the Collector of Customs, to 
ask him to let then have the 50 cases 
taken to the Queen's Warehouse and there 
reweighed, binding themselves to defray 
all expenses. At 1 p.m. on that day the 
Collector of Customs sent an officer to 
accompany the cases from Rondeau's store 
to the Queen s Warehouse ; and thither 
they were duly conveyed. But they were 
not weighed there on that day, although 
Messrs. Yitry & Co. at first insisted upon 
their being weighed there and then. 
Messrs. Vitry & Co. were informed by the 
Custom House authorities that the scales 
were in use, and that it would be impos- 
sible to weigh the tobacco on that day ; 
and, as a matter of fact, the scales were 
employed all that afternoon until a quarter 
to four in weighing the goods of persons 
who had applied before Messrs. Vitry 
& Co. to have their goods weighed, and 
the. weighing of Messrs. Vitry & Co.'s 



tobacco would have occupied more than the* 
quarter of an hour from 3.45 to four 
o'clock, the hour for the closing of the 
Custom House. Eventually, Messrs. Vitry 
& Co. left the tobacco at the Queen's 
Warehouse for the day, the Custom House 
authorities promising them, if they would 
return early the next morning, to weigh 
it for them, before the Custom House 
opened, that is to say, before 10 a.m. There 
were only two scales at the Queen's Ware- 
house ; when we do not know, that number 
had been found insufficient, and a third 
scale had been added ; but apparently, 
some time between the perpetration, 
last year, of the so-called Singaravelloo 
frauds and the 28th of December 
last, one scale had been removed to the 
New Mauritius Dock. The remaining two 
scales were clearly not sufficient for the 
prompt weighing of all the goods of which 
delivery was desired, when it became 
known that Ordinance No. 52 of 1898 had 
passed in the Council of Government. The 
Ordinance, after receiving the Governor's 
assent, was forwarde 1 to the Government 
Printer, to be printed anil published in* 
the Gazette, at 3 p.m. on the 28th of De- 
cember and about 4 p.m., or a little later, 
on the same day, the Government Printer 
sent printed copies of an Extraordinary Ga- 
zette containing it to the newspapers. Co- 
pies of that Gazette were only sent to the 
Colonial Secretary's office, for distribution 
among th« public offices, at 10 o'clock on 
the morning of the following day, the 
29th. On that morning Mr. Baudot, a. 
member of the firm of Vitry & Co. came to 
town early, and the tobacco was weighed,, 
before the Custom House opened, as 
arranged, the operation of weighing occu- 
pying about half an hour, viz. from 9 to 
9.30 a m. The tobacco was found to weigh 
less by 14 kilograms, 800 grams, repre- 
senting Rs. 36.26 customs duty, than it 
had weighed at the first weighing. The 
weight ascertained, Messrs. Vitry & Co. 
had bills of entry for the tobacco prepared 
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by their broker, and at 11 o'clock Mr. 
Baudot went with the broker to the office 
of the Collector of Customs to hare the 
bills of entry signed. He reached the Col* 
lector's office at the same time as a mes- 
senger brought to it a copy of the Gasette 
containing Ordinance No. 52 of 1898. Mr 
Graves, the Deputy Collector, having seen 
the Ordinance, refused to sign the bills of 
entry, claiming a surcharge of 10 o/o upon 
the tobacco under the new law. This Mr. 
Baudot refused to pay. Subsequently, 
however, on the 24th of February last, 
in order to obtain delivery of a portion of 
the tobacco, Messrs. Vitry & Co. paid, 
under protest, duty in reBpect of it upon 
the footing of the surcharge beiDg legally 
leviable. Their action before the District 
Magistrate was brought to recover that 
part of the amount so paid by them which 
represented the surcharge, viz. Rs. 214.61. 

The case made on behalf of Messrs 
Vitry & Co. before the District Magistrate 
appears to have been that the Government ' 
was bonnd to deliver the tobacco to them 
on demand, and that by not providing 
sufficient scales at the Custom House, it 
inapacitated itself from delivering it with" 
in a reasonable time after demand and 
consequently was liable to them in da- 
mages for breach of contract. 

Was the Government bound to deliver 
the tobacco on demand ? 

I think that, ordinarily, the Government 
is not bound to deliver bonded goods 
until, if not payment, yet tender, of the 
proper duty. But here there was no pay- 
ment or tender of duty until the 24th of 
February, when the surcharge imposed 
by Ordinance No. 52 of 1898, admittedly 
attached, and when that portion of the 
tobacco upon which duty had been paid 
was duly delivered. 

Did the Government not provide suffi* 
cient scales at the Custom House ? 



I am clearly of opinion that it was not 
incumbent upon the Government to afford 
the public more than ordinary facilities 
for the weighing of their goods. Impor* 
ters of goods who bond them do so at the 
risk of being unable to clear them in time 
to avoid the incidence of any new law 
which may be passed, increasing the im- 
port duties ; and, if the Government always 
kept sufficient scales at the Custom House 
to enable everybody to have his bonded 
goods weighed instanter, it would be wast* 
ing public money upon defeating the ope- 
ration of laws passed solely for the purpose 
of increasing the revenue. 

Did the Government afford the public 
ordinary facilities for the weighing of their 
goods ? 

Among the witnesses called before the 
District Magistrate on behalf of Messrs 9 
Vitry & Co. were the Hon. George Lum F 
gair, Collector of Customs, Mr. Chasteau- 
neuf, Landing Waiter and Mr. D'Avray, 
of the Customs Department. 

Mr. Lumgair, in answer to the Magis* 
trate said : " The two scales have always 
proved sufficient for all the weighing of 
ordinary days." 

Mr. Chasteauneuf said, under cross- 
examination : " On ordinary days, and 
before the 28th, the scales had been suffi- 
cient for weighing, and no one had his 
weighing postponed nntil the next day, 
when he came in time." 

In answer to the Magistrate, Mr. D'A- 
vray said : " No oomplaints were made 
about there being no means of weighing 
the goods claimed by parties ou that day. 91 

Mr. Graves, the Deputy Collector of 
Customs who was called by both sides, 
deposed to much the same effeot. When 
called on behalf of Messro. Vitry & Co. 
he gave an extraordinary piece of evidenoe 
in cross-examination. He said : " I gave 
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the public all the assistance I could, for I 
never attempted to delay the passing of 
bills, and we allowed extra-clerks to work 
on the 28th and 29th before working 
hours, in order to expedite the passing of 
goods from the Customs." Galled on be* 
half of the Government, he said when 
cross-examined : " There were formerly 
hree scales, when I was Landing Sur- 
veyor. Now there are only two. I believe 
the third scale was removed. I cannot say 
whether the three scales are there now. 
I know that the Landing 1 Surveyor had 
one removed to the New Mauritius Dock 
for the use of the Customs," 

Considering this evidence, and taking 
the whole of the evidence together, I 
think : lo. that the only reasonable cons- 
truction of the circumstance that on the 
28th and 29th of December the Custom 
House authorities afforded the public the 
extraordinary facilities of which Mr. Graves 
spoke is that, in their seal to show them- 
selves obliging towards the public, they 
became somewhat oblivious of their duty 
towards their employer, the Government ; 
2o. that it is not reasonably to be inferred 
from the fact of one scale having been 
removed to the New Mauritius Dock that 
there was an insufficiency of weighing 
apparatus at the Custom House ; and 3o. 
that the evidence to the effect that the 
weighing apparatus was sufficient for all 
ordinary purposes was practically uncon- 
tradicted. 

I am therefore, of opinion that, so far, 
Messrs. Vitry & Co.'s case fails. 

But, allowing Messrs. Yitry & Co. every 
benefit which they can derive from there 
being no reasoned written judgment of the 
Magistrate before us, I ask myself the 
question whether the whole case discloses 
any ground upon which the judgment 
below can be supported. 

Mr. Baudot, in giving evidence before 



the District Magistrate, said : It is not the 
eastern, to have goods taken from the 
bonded warehouse to tho Queen's ware* 
house, unless we intend to pay the dues. 
The suggestion apparently was that upon- 
the tobacco leaving B3ndeau's store on 
the 28th of December, before Ordinance 
No. 52 of 1898 came into force— and chat 
the Ordinance came into force before four 
o'clock on that day was not contended by 
the Acting Substitute Procureur General,. 
who appeared before us for the Govern* 
ment — duly according to the then existing 
tariff attached to it, and thenceforth that 
amount of duty, and no more, oou'd be 
properly claimed in respect of it ; and 
upon the appeal Mr. Sauzier, for Messrs. 
Yitry & Co., contended that, at any rate 
when the Custom House authorities re- 
ceived the tobacco and undertook to weigh 
it, which happened, at the very latest, 
about 2.30 p.m. on tho 28th of December 
the then existing tariff attached to it finally 
and unalterably. 

I cannot adopt either the suggestion or 
the argument. I think that, after the 
tobacco was removed from Rondeau's store 
and after it was left at the Queen's ware* 
hoise, Messrs. Vitry & Co. still ha 1 an 
option to export it, without paying an 
import duty upon it at all, or to deal with 
it otherwise, without paying duty upon it 
at once (see Ordinance No. 28 of 1892, 
8. 65) and that obviously, so long as that 
option lasted duty was not payable, in 
respect of it, within the meaning of Ordi« 
nance No. 52 of 1898. I also think that 
option still subsisted ou the morning of 
the 29th of December after the weighing, 
and even when Mr. Graves refused to sign 
the bills of entry. Even then the amount 
of duty to be paid upon the tobacco was 
not ascertained as between the parties, and 
Messrs. Vitry & Co., through no fault of 
Government, were not in a position to pay 
or tender duty either upon the footing that 
the surcharge of 10 o[0 attached or upon th» 
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footing that it did not attach. Bat although 
•there was much disousaiou before us with 
regard to the precise moment at which 
Ordinance No. 52 of 1898 came into foroe, it 
was not contended on behalf of Messrs. 
Vitry & Co. that it was not in force when 
Mr. Graves refused to sign the bills of entry. 
The law of Mauritius does not say what 
shall constitute such a publication in the 
Gazette as will bring a law into operation ; 

but it seems to ma clear that, when Mr. 
Giaves refused to sign the bills of entry, 
copies of a Gazette containing Ordinance 
No. 52 of 1898 having been issued to the 
public officers, and the provisions of that 
Ordinance having become known to Mr. 
Graves and being by hiui brought to the 
notice of Mr. Baudot, the Ordinance was 
according to local intendment, published 
in the Gazette within the meaning of the 
law (Ord. 8 of 1898), and consequently, if 
import duty had then become payable upon 
the tobacco the surcharge imposed by the 
Ordinance would have attached to it. 
Messrs. Vitry & Co. cannot therefore in 
my opinion successfully contend that an 
unlawful claim was made upon them by 
Mr. Graves, and that they were relieved 
from the necessity of making any tender 
by Mr. Graves refusing to sign their bills 
of entry. 

From no point of view can I see that 
Messrs Vitry & Co. were entitled to suc- 
ceed in their action. 

I am therefore, of opinion that the judg- 
ment of the District Magistrate should be 
reversed with the usual consequences. 

I cannot part with this case without 
adding that I deprecate a practice, in 
District Magistrates' Courts, of not giving 
a reasoned written judgment in cases of 
unusual difficulty and importance, whether 
the omission be the result of over^confU 
dence, or of diffidence or of any other 
cause. 



IN THE SUPREME COURT 
OP MAURITIUS. 



Criminal Law — Charge of possession or 

STOLEN PROPERTY— AET. 40 PfiNAL CODE 
— THE iC0U3BD,PRQVKDT0 BE THE THIEF 

V-CONVICTION FOR POSSESSION BAD— THE 

• .  ' 

CHARGE MUST BE SUPPORTED BY THE IYI- 

• • • r * 

DBNCB*. '• 

When the charge was one of unlawful pos- 
session of stolen property, and the evi- 
dence led by the prosecution showed that 
the appellant wis the actual thief , and 
there was no unlawful possession proved 
beyond the fact that the accused had left 
the property in a hut in his occupation, 
the Court held that : 

lo. A person found, without excuse or jus- 
tification, in possession of the proceeds of 
a theft, (and who is, by the law of the 

Colony, an accomplice in the theft) is 
guilty of a substantive offence which is a 
different offence from a larceny. 

2o. An accused cannot be convicted of unlaw- 
ful possession of stolen property, when 
the evidence in support of the charge 
proves him to be the actual thief 

So. The evidence must establish the offence 
actually charged. 

Before 
His HonorP.C.MoNCEEiFF,— Puisne Jndge. 

and 
His Honor Oliver Smith, — Puisne Judge. 



Between 
RAMSURRUN HBEBAH 

v/s 
THE QUEEN & ANOR. 
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L. Rouillabd junior— Counsel for appellant. 

L. BiTUEL — Attorney for the same. 

L. A. Thibaod, Add. Subs. Proo. Genei 
ral — Appears for the Queen. 

Ad. Rolando, Cro^n Attorney; —  - 



Record No. 695. 






AVOUJ. 



• ! 



THB JUDOMCNT OF THB COURT WAS DELIVBB1D 

 

BT HIS HONOR OLIVER SMITH. 

This is an appeal against a conviction, 
by a Distriot Magistrate, of what is com- 
monly known as an unlawful possession. 

The information upon which the convic- 
tion j was fonnded charged the appellant 
with having been found, without sufficient 
excuse or justification, to have in his pos- 
session certain stolen property. It was 
based upon Article 40 of the Penal Code. 

That article has enacted that those who 
shall, withomt sufficient excuse or justifica- 
tion, have been found to have in their 
possession articles carried off, abstracted 
or obtained by means of a crime or mis- 
demeanour shall be held (consideres) and 
punished as accomplices in such crime or 
misdemeanour. 

The evidence adduced in support of the 
charge was to the effect that the appellant, 
who was a labourer on Cote d'Or Estate, 
was seen to steal a can of oil from the 
store-room of the estate, deposit it in a 
certain hut in the camp on the estate, 
leave it there and go to hia work ; and 

that, the occurrence being at once brought 
to the notice of Mr. Desvaux, overseer on 
the estate, Mr. Desvaux forthwith pro- 
ceeded to the hut in question and there 
found the can of oil. There was evidence 
which would justify the Magistrate in 
finding that the hut was in the occupation 
of the appellant. 



We have to decide whether, the charge ^ 
being one of unlawful possession of stolen 
property, and the evidence led by the 
prosecution showing that the appellant 
was the actual thief, and there being no 
proof of unlawful possession beyond what 
appears in the foregoing epitome of evi- 
dence, the conviction for unlawful possession 
can stand. 

In support of the appeal, Jaffer v. The 
Queen (Decisions, 1883, pp. 32 and 42) was 
cited to ns. That case is an authority for 
the proposition that, where the information 
charges one offence, and the conviction 
discloses another, tbe conviction is bad 
(cf. R. v. Soper, 3 B. and C.857; R. v. Deny 
20 L. J. M. C. 189). There is this difference 
between that case and this, that here the 
information charges, and the conviction 
sets out, the same offence. 

In support of the conviction we were 
referred to Reg. v. Baccus and Mollooyah 
v. the Queen. 

Reg. v. Bacous (Greene'- Digest, No 38) 
was an assize case. The defendant was 
indicted upon an information containing a 
count which charged him with unlawful 
possession of property obtained by 
simple larceny, and which averred several 
previous convictions for larceny. That 
count was framed upon article 311 of 
the Penal Code, which enacted that any 
person, having been alrendy condem- 
ned correctionnally more thau once for 
larceny, who should subsequently com- 
mit a misdemeanour of the like nature 
should be adjudged guilty of a crime. It 
was contended by the defendant's counsel 
that the subsequent offence, namely, the 
misdemeanour of the like nature, which 
the article intended, was a larceny ; that 
the subsequent offence charged, unlawful 
possession, was of a nature quite different 
from that of larceny; and that, consequently, 
the article was not applicable, and the 
count could not be sustained. The Court 
overruled the contention, holding that, for 
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the purposes of Article 311, an unlawful 
possession was equivalent to a larceny. 
But from that to holding that larceny and 
unlawful possession, offences which have 
quite different connotations, are the same 
thing to all intents and purposes, or, at 
any rate, to this extent that a person proved 
to be guilty of larceny is necessarily proved 
to be guilty of unlawful possession, is a 
step which we do not think that either the 
laws of logic or the case of Reg. v. Baccus 
would warrant us in taking. 

Mollooyah v. The Queen (Decisions, 1897 
p. 88,) was, like the present case, an appeal 
from a conviction by a. Distriot Magistrate 
for unlawful possession. The facts were as 
follows. Mollooyah was found in possession 
of stolen property. He called witnesses, 
before the Magistrate, who proved that he 
found the property in a canefield, that he 
removed it to his hut, and that, being 
alarmed on hearing that the police w^re 
inquiring about it, he took it back to the 
canefield and buried it there. Whether he 
again removed it thence does not appear 
from the report of the case. However that 
may be, the judges who heard the appeal 

were of opinion that he had been guilty of 
an unlawful possession in the first instance 
and subsequently of a substantive larceny ; 
and they upheld the conviction. It is 
patent to our minds that the conviction 
was good. The property had been stolen ; 
Mollooyah was found in possession of 
it; and the concealment of it by him 
was evidence of a guilty knowledge on 
on his part. But that case differs from the 
present one in several respects. There the 
larceny upon which the conviction was 
founded was not shown to have been com- 
mitted by the appellant. The larceny 
which he was held to have committed did 
not commence, until his offence of unlaw- 
ful possession was complete. Moreover, 
the larceny which he was held to have 
committed formed no part of the case for 
the prosecution. Mollooyah v. the Queen 



cannot, therefore, serve us as a guide in 
the decision of the present case. 

There does not appear to be, among the 
decisions of this Court, any case exactly 
upon all fours with the present one. But 
the cases of Jaffer v. the Queen and The 
Proeureur General v. the District Magistrate 
of Rose Sill and Nagooa (Decisions, 1897, 
p. 64) present a close analogy to this case. 
Jaffer v. the Queen has been discussed 
above. In The Proeureur General v. the 
District Magistrate of Rose Hill and Na- 
gooa, Nagooa was prosecuted before the 
District Magistrate for attempting to em- 
bezzle certain property. It was proved at 
the hearing that he not merely attempted 
to embezzle but committed the full offence 
of actually embezzling the property. The 
Magistrate dismissed the case, holding 
that, under the circumstances, he could not 
properly convict of the attempt ; and this 
( ourt, upon the matter being brought be* 
fore it by certiorari, upheld the Magis- 
trate's decision. It held that a suspension 
of execution, by circumstances independent 
of the will of the author, being an essential 
element of an attempt to commit a crime, 
an attempt to commit a crime is not 
merely one of the different stages of 
the perpetration of the orime, but a dif» 
fenent offence from the full crime, and 
that, as, where the information charges 
one offence, and the conviction discloses 
another, the variance is fatal, so the Ma- 
gistrate oonld not properly convict for an 
attempt at embezzlement upon evidence 
proving the full offence. 

In our opinion, perpetration and oompli- 
oity are mutually exclusive terms — no one 
has ever heard a man called his own 
accomplice ; and the definition of accom* 
plice contained in Article 38 of the Penal 
Code seems to us to imply that principal 
and accomplice must, in every case, be 
different persons — and, being of this 
opinion, and having regard to the cases of 
Reg. v. Baccus, Jaffer v. the Queen, and the 
Proeureur General v. the District Magistrate 
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of Bose^Eill and Nagooa, we hold that a 
person found, without excuse or justifica- 
tion, iu possession of the proceeds of a 
theft (who, as has been seen, is, by the law 
of this colony, an accomplice in the theft) 
is guilty of a substantive offence which is a 
different offence from the larceny, and that a 
person cannot be convicted of unlawful 
possession of stolen property, when the 
evidence in support of the charge proves 
him to be the actual thief. 

The appeal, therefore, succeeds. 

The law is similar in England, where a 
person cannot be accessory to an offence, 
unless ho was absent at the time when it 
was committed. Acting upon this rale, the 
late Lord Chief Justice Coleridge directed 
the acquittal of a prisoner who was indicted 
as aocessoryStafore the fact to a murder. 
it being proved that she was present at 
the time when the m order was committed 
and was liable, if at all, as principal. (Beg. 
v. Brown. 14 Cox, 144.) 



Civil Status— Marbiagh— Opposition to— 
Son undbr 25 yiabs— Obd. 26 op 1890, 
Art. 53— Mbanino op absi nt prom thb 

island— Copt op notion op opposition 

* 

not signid, Art, 73. 

A legitimate eon, less than 25 years old, 
called upon the agents of his father, a 
resident at Seychelles, to show cause why 
their opposition to his intended marriage 
in Mauritius, lodged in the hands of the 
Registrar General for this colony t should 
not be cancelled and annulled, in as much 
ae his mother being dead and his father 
" absent from the island ", he did not 
require any consent to contract marriage 
{Ord. 26 of 1890, Art. &S). 

The agents of the father contended that the 

father was not " absent from the island " 

within the meaning of Article 58, the term 

in that Article having the same techni- 



cal meaning which the term "absent" 
has in Title IV, Book I of the Code Civil. 

Per Moncreiff, J. : The word " absent " 
is frequently used in the Code Civil to 
denote either " declare absent " simply 9 
or " d6olar£ " and " prfisnme absent " ; 
and it is used in the signification of " not 
present" in Articles 316 and 1031 of the 
Code Civil, and in Articles 909 (3<>), 910, 
911, 942 and 943 of the Code de Proce- 
dure Civile. 

Admitting even, with several French com* 
mentators, that the word " absent " used 
without a context to show a special mea- 
ning, must be taken to mean " declarS " 
or " pr£sum6 absent ", the word is clearly 
not used in that sense in Ord. 26 of 1890, 
Arts. 52 and 53. The context clearly shows 
that the phrase means what it says " ab- 
sent from the islands 

Per Oliver Smith, J. : Ordinance No. 26 of 
1890 being both a consolidating and an 
amending measure, it would be unsafe to 
rely, to any considerable extent, upon the 
course of legislation as affording a clue to 
the proper construction of the words under 
consideration. 

The " island " in article 53 means that 
island of the Colony, not being one of the 
Seychelles Islands, in which the person 
of 21 years and more who contemplates 
matrimony intends to be married. 

If the term " absent from the island " meant 
neither more nor less than the term " ab- 
sent ", the words " from the island " 
would be obviously superfluous and, ac- 
cording to a well known rule, a construc- 
tion which leaves without effect any part 
of the language need by the legislature is 
to be rejected. 

Per Didier St. Amand, J. : To solve the 
question, it is necessary to follow the dif- 
ferent changes which, have been made in 
our law on this subject. 
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From the Civil Code down to Ord. 25 of 
1882, the corner stone of owr marriage 
law, with regard to the question of con- 
sent, is respect for paternal authority ; 
a son under 25 years cannot get married 
without the consent of his father and 
mother. The only exception concerns stran- 
gers to Mauritius. 

Art, 53 was enacted not to amend the law 
but to consolidate the several provisions 
scattered in the Code Civil, Art. 54 of 
Ord. 17 o/1871 and Art. 58 of Ord 25 
of 1882, and embody them in one single 
Article. 

The principle and intention of Art. 53 is 
the vindication of parental authority for 
the protection of youth against hasty and 
undesirable marriages. 

With regard to the point that the copies of 
the opposition served on the parties and 
the Registrar had not been signed by the 
agents, the learned Judges held that Art. 
73 of Ordinance 26 of 1890 enacts that 
the notice of opposition shall not be valid 
unless signed by the opposing party or 
his agent, but does not require that the 
copies of such notice must also be thus 
signed. 

IN THE SUPREME COURT. 



Ex parte 

PAUL EDMOND DESJARDINS, 
Applicant. 



Mr Ootay* Laubbnt,— Counsel for applicant, 

Mr A. A. GoumanYj— Attorney for the same. 

Hon. GuiBiBT, Q. C.j— Counsel for N. Des- 
jardins and anor. 

Mr Nbmoubs Dbsjakdins,— Attorney for the 
same. 



Hon. Louis Rouillabd, Sabs. Proa General, 
— Ministdre Public. 



Before : 

His Honor P.O. Moncbbiff,— Puisne Judge* 

His Honor Oliver Smith,— Paisne Judge. 

and 

His Honor E. Didiie St. Amand,— Paisne 
Judge. 



Record No. 28,044. 



14th June 1 899. 



JUDGMENT DBLITBBBD BY Till HONOBABLB F. 

C. MoMOBiirr. 

Paal Edmond Desjardins is a young man 
resident in Mauritius, and above 21 years 
of age. His father who is also named Paul 
Edmond Desjardins, is resident and prao. 
tises as an Attorney in Seychelles :— 

On the 21st of January 1899, Desjardins 
the son caused to be published at the Civil 
Status Office, Port Louis, his intended 
marriage with Mrs Marie Louisa Leneris. 
On being informed of his son's intention 
Desjardins the father telegr aphed on the 
2-3 rd of February to Mr de Comarmond, his 
Attorney and Agent in Mauritius, request* 
ing him to oppose the celebration of his 
son's marriage. And on the 10th of March, 
he telegraphed again to the effect thio a 
special notarial power to oppose, signed on 
the 25th of February, was, together with a 
ratification of the opposition entered, being 
forwarded to Mauritius. — 

In themeantime, on the 27th of February, 
Mr. de Comarmond and Mr. Nemours 
Desjardins had served upon the Acting 
Registrar General, the applicant, and 
Marie Louisa Leneris, notice of opposition 
to the marriage on the grounds, lo. that 
the applicant being under 25 years of age 
could not marry without his father's 
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consent; 2o. that the applicant's father 
was opposed to the marriage ; and So. that 
the applicant was not in a fit state of mind 
to contract marriage. — 

The first, the only ground relied upon! 
amouuts to this— that the father is entitled 
to oppose the marriage without giving any 
reasons beyond the fact that his son is 
nnder 25 years of age. — The applicant, 
however, contends that by virtue of the 
Civil Status Ordinance of 1890 (Article 53), 
his father being " absent from the island/ 9 
he does not require the consent of any 
person to contract marriage — And he has 
obtained a rale calling upon Mr. de Comar- 
mond and Mr. Nemours Desjardins to show 
cause why the opposition to his marriage 
should not be cancelled and annulled. 

The Articles upon which the Applicant 
relies (Articles 52 and 58 of our Civil Status 
Ordinance, 26 of 1890) run as follows :— 

Article 52.— A son under the age of 25, 
or a daughter nnder the age of 21, cannot 
oontract marriage without the consent of 

his or her father and mother ; in case of 
disagreement between the father and the 

mother the consent of the father is sufficient. 

If either the father or mother be dead 
-or incapable of manifesting his or her will, 
or is absent from the island, the consent 
of the other parent is sufficient. 

Article 53.— A person of 21 years of age 
or more, whose father and mother are dead, 
or incapable of manifesting their will, or 
absent from the island, shall not require the 
consent of any person to oontract marriage. 

These Articles are respectively founded 
upon Articles 148, 149, and 150 of the 
Code Civil. 

Article 150 runs as follows :— tii le pere 
at la mere sont marts, ou tfils sont dans 
Fimpossibiliti de manifester leur volenti, les 
e&euls et aieules les remplacent. — 

These provisions have been carefully 
altered and adopted by our Legislature! 



and it will be noted that, in Article 53 of 
Ordinance 26 of 1890, absence from the 
island is added to the incapacity of the 
parents to express their wish, as a ground 
for relieving the child from the obligation 
to obtain their consent. 

For the father, it is urged that the word 
" absent " has a technical meaning among 
French writers, and that the words 
" absent from the island " bear that 
meaning in the present instance. We are 
told in French treatises that the word has 
three meanings. The " absent proprement 
dit n is he who has been declared absent 
when he has not been heard of for four 
years ; the "presume absent " is one whose 
existence and place of residence are 
unknown, bat has not yet been declared 
absent; the u non present " is the third 
kind of absentee, that is, he whose place 
of residence, (although abroad) is known. 
It is said that where we meet in a provision 
with the word absent, it naturally means 
a person who is either presume or declare 
absent because his existence or at least his 
residence is unknown. (1) 

What is the foundation for this assump- 
tion of the French writers ? Articles 112, 
143 of the Code Civil deal with the subject 
of absence, but I do not find there any 
proof (except that which is derived from 
the context) that the word is restricted to 
peraons declared or presumed to be absent. 

In article 155, whioh deals with the res- 
pectful summons required from a son who 
is of the full age of 25, €€ en cos d' absence 
de V ascendant auquel eut dd etre fait Vacte 
respectueuw, il sera passi outre a la ciUbra* 
tion du mariage. The use of the word 
absence here, to the exclusion of the 
impossibility de manifester sa volenti men- 
tioned in Article 151, is curious ; so much 
so that some authors have thought thtrt- 
the ascendant mentioned refers to the 
father or mother. (2) In which case it would 



(1) Demolombe. — Absence No J.4. Bat 
1.288, and Proudhon, 1.253. 

(2) MaroadA 1» P- 428. Artiole 166. 
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result that either the Legislature blundered, 
for they had dealt with the absent parent 
in Article 151 ; or that the meaning attach- 
ed by the commentators to the word absent 
is mistaken ; or that absence is not there 
confined to cases of presumed or declared 
absence. I can therefore draw no con- 
clusive argument from this article. 

Article 222 provides that, when the 
husband is interdicted or absent, the judge 
may authorize the wife soit pour entrer en 
jugement, soit pour contractor. Some doubt 
seems to have been entertained as to 
whether the Article referred to persons not 
present. Maroade says that it clearly 
applies only to persons declared or pre- 
sumed absent, because Article 863 of the 
Code de Procedure Civil authorises the 
wife to apply to the Tribunal for power to 
pursue her rights dans le com de V absence 
presumes du mari, ou lorsqu'elle aura ite 
declares. (1) But, if he is right, the con- 
struction put upon Article 222 of the Code 
Civil is not derived from the natural mean- 
ing of the word absent, but by illustration 
from an Article in the Code de Procedure 
'Civile. 

Article 819, which relates to the affixing 
of seals on the property of successions, 
distinguishes heirs who are present and 
those who are not present. It is stated in 
Fnsier-Herman that the term present is 
there used par opposition to the presumed 
or declared absent. (2) But, supposing that 
to be so*- it is at least doubtful — we have 
again only a locus in which a certain mean- 
ing is attached by reference to the context. 

In Article 840 we find a distinction which 
gives some colour to the view of the com- 
mentators. It provides: " Les partages faits 
conformem**t auw regies ei-dessus prescrites, 
8fC„ 8fc. % soit aux noms des absents ou non 

(1) lUradl, 1, 744, page 696. — Bat gee Codes 
Annates (Sirey) Article 222. Note 1. 

(2) Note 6* Artiole 819, p.l69i 
See Demolombe 1&697-8. 
Laurent. 10.297. 



presents , sont dejinitifs." We have there a 
distinction between those who are absent 
and those who are non present, although 
the article does not descend to details, and 
no conclusive argument can be ba^d upon 
it. 

Then we come to Article 1427 of the 
Code Civil, which enacts that a wife cannot 
bind herself or the community without 
judicial authority even "pour Vetablissement 
de see enfants en cos cP absence de mari." In 
discussing this Artiole, Demolombe says 
that there is nothing to prove that absence 
is employed in its technical and restricted 
sense of absence dSclaree. He adds that 
when the text is not precise upon the point, 
(and the text of the article is certainly 
not precise) we mnst " consulter les prin- 
cipes particulars du sujet auquel il est 
applique" (1) 

The result is that we find that the word 
absent is frequently used in the Code Civil, 
to denote, judging from the context, 
declare* absent simply, or declare and 
presume absent. We find in artiole 819 a 
reference to heirs who are present and who 
are non present, but it proves nothing to 
the point. And we have one instance in 
whioh the terms absent and non present are 
distinguished. But on the other hand the 
word absent is used in the signification of 
not present in articles 316 and 1031 of the 
Code Civil, and in articles 909 (So.) , 910, 
911, 942 and 948 of the Code de Procedure 
Civile. 

I therefore oome to the conclusion that 
the statement of Demolombe in his treatise 
on absence that declare* absent is " rigew 
reusement aujourd'hui Vacception veritable 
et technique du mot absent ; " and the view 
of the same author and others that the 
term sometimes includes prSsumi absent, 
and that all absent persons not coming 
under these two heads are not absent 
but non present— represent a classification 

(1) Demolombe 469, No. 814. 
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which the commentators have made for 
their own convenience, bnt for whioh there 
is no sure foundation in the codes. (1) The 
result to which a consideration of the 
Articles abovementioned leads us is that of 
Demolombe.— When the text is not precise, 

we must go to the principles of the subject 
with which it dea's. 

Now Mr G-uibert says that " absent from 
the Island" in Ordinance 26 of 1890, 
Article 53, means declare or presume absent. 
Suppose it does. Then it drives us to the 
conclusion that the Legislature of Mauritius 
were ignorant of the law they were amen* 
ding. 

That is a supposition whioh we are of 
course not permitted to entertain; it is more- 
over clear from the terms of Article 54 of 
the Civil Status Ordiuanoe of 1871 (No. 17 
of 1871) that the Legislature knew very 

well what they were doing. They knew that 

those who were absent in the technical sense 

ascribed to the word by Frenoh writers 

were " dans V impossibility de manif ester sa 

volonte" as it is put in Article 150 of the 

Code Civil. And they must be taken to have 

believed one of two things— either that 

absent included both the dSclarS and the 

presume absent, or that there was some doubt 
as to the inclusion of the latter; because it 

is conceded on all hands that a parent 
who is declare absent is included in the 
technical term, and there is an almost an 
unanimous opinion that the words include 
the presume absent (2). If they hold the 
former opinion, it is incredible that they 
should have added the words " or absent 
from the island," meaning to repeat what 
had already been said. If they held the 
latter opinion, it might be suggested that 
they meant to put an end to the doubt as 
to the inclusion of the presumS absent 
among those incapable of expressing their 
wishes, but the suggestion is impossible. 
If such had been their intention, they 

(1) Demolombe. Absence Article 14. 

(2) Codes annotes (Sirey) Art. 149, Note 5. 



could not have made use of the very word 
which they considered ambiguous, espe- 
cially when they qualified it with the words 
" from the island.' 

Assuming then that the position of the 
French commentators is correct (I doubt 
whether it is so) ; even admitting that the 
word "absent" used without a context to 
show a special meaning, must be taken to 
mean dlclari or presume absent ; the word 
is clearly not used in that sense in this 
instance. The context incontestahly shows 
that the phrase means, not non present 
in the sense attached to it by French 
writers, but simply what it says— absent 
from the island. 

I am confirmed in this view by refe« 
reuce to the Civil Status Ordinance of 
1871 , Article 54 of which enacts that 
no consent of parents or ancestors shall 
be required for the marriage of any person 
of age whose family is not in this island, 
and the provisions of Articles 48, 73, 148, 
149, 150, 151 and 152 of the Civil Code are 
not applicable to such persons. 

Ordinance 17 of 1871 was repealed by 
the Civil Status Ordinance now in force, 
Article 53 of whioh has replaced the above 
article. It seems clear to me, on putting 
those articles side by side, that the Legis- 
lature had not in their minds either the 
mere impossibility, or difficulty or incon- 
venience of obtaining an absent father's 
consent. The residence abroad, if not the 
mere absence, of the family clearly freed 
the son under the provision of 1871 from 
the obligation to obtain their consent ; and 
this provision has simply substituted the 
parents for the family. 

I attach no importance to the insertion of 
the words " absent from " in place of " not 
in. " The intention could not have been 
simply to restore the law of the Code Civil, 
because that law— to the knowledge of the 
Legislature — was already embraoed in the 
Article by virtue of the words " incapable of 
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manifesting their will. " If the words 
" absent from the island " bear the mean- 
ing pat npon on them by Mr. Guibert, 
their insertion in this Article is destitute 
of purpose. Even assuming his interpre- 
tation of " absent " to be correct, its use 
in this Ordinance would be meaningless, 
and, if the legislature had intended to 
replace the terms of the Article in the 
Civil Status Ordinance of 1871, by "ab- 
sent " in the .technical sense which 
the French commentators assign to the 
word, it is incredible that they should have 
added the words " from the island ", words 
which in my opinion defeat their supposed 
intention. Those words qualify the term 
" absent " in such a way as to divest it 
completely of any suspicion of the teohnical 
sense put upon it by French writers. 

I am therefore of opinion that the oppo- 
sition should be anuulled and set aside. 
The question of costs is reserved. 



JUDGMENT DELIVERED BY THE HONOEABLE 

OLIVER SMITH. 

This matter is one of considerable im- 
portance and no small difficulty ; and this 
is how it comes before us. 

On the 21st. of February last Mr. Paul 
Edmond) Desjardins junior, a domiciled 
Mauritian, caused publication to be made, 
at the Civil Status Office in Port Louis, of 
his intended marriage with Mrs. Marie 
Louisa Len6ris. 

On the 28th. of the same month notice 
of opposition to the marriage was given 
by Mr. Nemours Desjardins, his uncle, and 
Mr. Alcide de Comarmond, his father's 
" Attorney and Agent in the island of 
Mauritius." 

The notice propounded that, being under 
25 years of age, Mr. Paul Edmond 
Desjardins junior could not marry without 
the consent of his father, Mr. Paul Edmond 



Desjardins senior, and it alleged that Mr. 
Paul Edmond Desjardins senior was strong* 
ly opposed to the marriage. 

On the 7th. of March last Mr. Paul 
Edmond Desjardins junior obtained a rale 
calling upon Mr. Nemours Desjardins and 
Mr. Alcide de Comarmond to show causa 
why their opposition should not be quashed. 

The grounds upon which he moved for a 
rule are, briefly : 1. that, being more than 
21 years of age, he could marry without 
his father's consent ; 2. that neither Mr. 
Nemours Desjardins nor Mr. Alcide de 
Comarmond had any locus standi to oppose 
his marriage ; and 8. that, even if they 
had such a locus standi, their notice of 
opposition was bad, because they had 
only caused an unsigned copy to be served 
upon him. 

The matter was originally argued be- 
fore Moncreiff and Didier, J. J. Those 
learned Judges agreed that Mr. Aloide de 
Comarmond had, although Mr. Nemours 
Desjardins had not, a locus standi to oppose 
the marriage, and that the objection to 
the notice for want of proper service could 
not be sustained ; but they differed upon 
the question whether the applicant could 
marry without his father's consent. 

The matter has now been reargued before 
the same learned judges and myself, and, 
as my learned brethren adhere to the 
views which they respectively took in the 
first instance, it has devolved upon me to 
carefully cons-der, and, indeed, to decide, 
whether the applicant can, or cannot, 
marry without his father's consent. 

The facts of the case are simple. It 
appears that the applicant is legitimate 
and between 22 and 23 years of age, that 
his mother has long been dead, and that 
his father is, and for some years has been, 
resident at Mah6, one of the Seychelles 
Islands, _and is strongly opposed to the 
marriage. 
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The law which governs the case is the 
Civil Status Ordinance, 1890 ( Ordinance 
No. 26 of 1890). The canons relative to 
the consent necessary for the marriage of 
a legitimate person are to be found in 
Articles 52*54 of that Ordinance. 

Those artioles enact as follows : 

Article 52 : "A son under the age of 25, 
or a daughter under the age of 21, 
cannot contract marriage without the con- 
sent of his or her father and mother. 
In case of disagreement between the father 
and mother, the consent of the father 
is sufficient. If either the father or mother 
be dead or incapable of manifesting his 
or her will or is absent from the Island, 
the consent of the other parent is sufficient." 

Article 53 : "A person of 2 1 years of age 
or more whose father and mother are dead 
or incapable of manifesting their will or 
absent from the Island shall not require 
the consent of any person to contract mar- 
riage " and 

Article 54 : " (I) A minor whose father 
and mother are dead or incapable of mani- 
festing their will may marry with the 
consent of his or her grandfather and 
grandmother. When there is disagreement 
between the grandfather and grandmother, 
the consent of the grandfather is sufficient. 
If there are ancestors in both lines, and 
there is disagreement between the two 
lines, such disagreement will be equivalent 
to a consent, and the marriage may take 
place. 

(2) When there is no grandfather or 
grandmother, the marriage may take place 
with the consent of a family council. 

(3) The present article and the two pre- 
ceding apply to legitimate children only/ 1 

The applicant claims that, being legiti- 
mate and more than 21 years of age, his 
mother being dead and his father being 
absent from this island, he is entitled, under 
Article 53 of the Ordinance to marry 



without the consent of his father or, indeed, 
of any one else, except, of course, Mrs 
Louisa Leneris. 



The respondents, on the other hand, 
contend, that the applicant, to marry, 
requires his father's consent, because the 
father is not absent from the island within 
the meaning of that article ; the term " ab« 
sent from the Island" in that article, 
having, according to them, the legal or 
technical meaning which the term " ab- 
sent " has in Title IV of Book I of the 
Civil Code, where, they say, it connotes, 
not only that the person to whom it 
relates is corporally or physically away 
from a place, but that such person cannot 
be found or, at any rate, is not available 
for practical purposes. 

It is, therefore, necessary to determine 
the proper construction of the words 
" absent from this Island," in article 53 
of the Civil Status Ordinanoe, 1890. 

The respondent's counsel, in showing 
cause against the rule, argued as follows : 
The general rule is that a legitimate son 
under the age of 25 years, requires 
parental consent in order to marry. This 
results from article 52 § 1 and artiole 54 
§ 3 of the Ordinanoe. Article 52 § 2 
and artiole 53 merely engraft certain 
exceptions upon the rule and the onus of 
bringing himself within the exceptions lies 
upon the applicant. 

The maxim exceptiones strictissimi juris 
is to be applied to artiole 53, with this 
result, that, as the class of persons absent 
from the Island in the legal or teohnioal 
sense, that is to say, of persons who 
are away from the Island and cannot be 
found is clearly muoh smaller than that of 
persons corporally or physically absent 
from the island, the former class and not 
the latter must be intended by the article. 
This follows also from the application, to 
the artiole, of the maxim Noicitur a sootis 
sinoe absence in the legal or technical 
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sense is more nearly than corporal or phy- 
sical absence ejusdem generis with the two 
other exceptions, death and incapacity to 
manifest the will, which are contained in the 
article. If it be said that that exception is not 
only ejusdem generis with the other two, bnt 
included in one of them, namely, in inca- 
pacity to manifest the will, the answer is 
that the question how far absence in the 
legal or technical sense is an incapacity to 
manifest the will is a controverted one, and 
therefore, in the article, the words " or 

absent from the Island " are not necessarily 
redundant. 

To this, the applicant's counsel replied 
to the following effect. According to all 
the authorities,deolared absence,is included 
in incapacity to manifest the will, and 
according to the great majority of them, 

and upon principle, presumed absence is 
likewise to be so included, consequently, 

since tautology is not to be imputed to the 
legislature " absent from the Island " in 
the article, must refer to something else 
than absence in the legal or technical 
sense. The presence, in the article, of the 
words " from the Island " points strongly 
to " absent " there meaning corporally or 
physically absent, and the cisoumstanoe 
that the words " or absent from the Is- 
land " do not occur in Article 54 and, 
moreover, the history of local legislation 
may be said to leave no room for doubt in 
the matter. 

Let us examine whether the meaning 
of the words " absent from the Island ", in 
Article 53 of Ordinance No. 26 of 1890, 

has been fixed by the course of legislation, 
upon which great stress was laid by 
counsel for the applicant. 

From the time when this colony was 
acquired by Great Britain, until, in 1890, 
its law relating to Civil Statins was brought 
within the four corners of a single statute, 
that branch of its law was scattered over 
a considerable variety of enactments. 



Of such of those enactments as were in 
force immediately before the commence- 
ment of Ordinance No. 26 of 1890 it is 
unneeessary, for present purposes, to consi- 
der more than : the Civil Code, Articles 
148 — 150; Ordinance No. 17 of 1871, 
Artiole 54; and Ordinance No. 25 of 1882 
Article 10. 

Articles 148 — 150 of the Civil Code 
enacted as follows : 

Article 148 : " A son who has not attain- 
ed the age of 25 years, a daughter who has 
not attained the age of 21 years, cannot 
contract marriage without the consent of 
their father and mother; in case of disagree- 
ment, the consent of the father suffices ; " 

Article 149 : " If one of them is dead or 
incapable of manifesting his or her will, 
the consent of the other suffices ; " and 

Article 150 : " If the father and the 
mother are dead, or if they are incapable 
of manifesting their will, the grandparents 
replace them ; if there be disagreement 
between the grandfather and the grand- 
mother of the same line, the consent of the 
grandfather is sufficient ; if there be 
disagreement between the two lines, the 
division will import consent." 

Evidently, if these articles of the Code 
governed the present case, the applicant 
would require his father's consent, in order 
to marry (of articles 151 and 155 of the 
Civil Code.) 

Ordinance No. 17 of 187 1 ( l 'an Ordinance 
to amend and consolidate the laws of the 
Colony relating to the Civil Status,") 
contained in its 54th article, the following 
modification of the foregoing provision of 
the Civil Code : " No consent of parents 
or ancestors shall be required for the 
marriage of any person of age whose 
family is not in this Island, and the provi* 
sions of articles ... 148, 149, 150 ... of the 
Civil Code are not applicable to such per- 
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Bona. 79 (of repealed Ordinance No. 21 of 
1853, Article 11). By its 132nd artitle the 
Ordinance was to be read and construed 
together with the Civil Code ; and its 
133rd article provided, inter alia, that 
articles 148 and 149 of the Civil Code 
should cease to be in force, only so far as 
they were modified by the provisions of 
the ordinance. 

During the course of the argument 
Monoreiff, J., asked the respondent's 
counsel whether here the legislature 
had not unmistakeably made the neces- 
sity for consent to a marriage depend 
upon the physioal presenoe or absence 
of certain persons from this island. 
The answer of the learned counsel was 
that Article 54 of Ordinance No, 17 of 1871 
was intended to apply to foreigners. In 
asmuch as it is difficult to see why a man 

between 21 and 26 years of age should 
require the consent of his grandparents 
to his marriage, if his parents, being in 
the island, were insane or otherwise inca- 
pable of manifesting their will, bnt should 
not require any snch consent, if his family 
were out of the island, although, per- 
liaps, not far away from it and represented 
in it by a civil attorney or civil attorneys, 
and as, although, no doubt, the status of 
foreigners would, in general, be governed 
by the law of their own oountry, yet an 
enactment requiring the consent of parents 
or grandparents to the marriage of a 
mail between 21 and 25 years old 
would, in practice, be calculated to create 
doubts and difficulties in the case of con- 
templated marriages betwean Mauritians 
-and persons domioiled in countries by the 
law of which persons of full age could marry 
without any consent of relatives, I am 
inclined to thick that the learned counsel 
was right, and that if I nad to decide, upon 
the construction tif Article 54 of Ordinance 
No. 17 of 1871, whether the applicant ooold 
toarry without hte father's consent, I should 
give the widest possible interpretation to 



the word t€ family ", in that article, and hold 
that, his uncle, Mr Nemours Desjardins, 
being in this Island, his father's consent 
was necessary to his marriage. Bnt, in the 
face of the very explicit language of the 
article, I do not see how I could so hcrtd, 

if the applicant had no relative whatsoever 
in the teland. 

Ordinance No. 25 of 1882, Article 10, 
imported into the local law of Civil Status 
the following further modification : " Any 
man whose legitimate father and mother 
are dead or nnder incapacity to manifest 
their will shall not require the consent of 
any other person to contract marriage, if 
he shall be of " (wc) " 21 years of 
age. Article 150 of the Civil Code is 
amended, in so far as it is inconsistent 
with the preceding paragraph." 

Admittedly, this provision, which, if 
Article 54 of Ordinance No. 17 of 1871 
was intended to apply to Mauritians, one 
wonld have expected to be enacted at the 
same time as that article, would not, if 
still law, affect the position of the appli- 
cant. 

Apparently, then, if the law, as it stood 
immediately before the passing of Ordi- 
nance No. 26 of 1890, still obtained, the 

applicant would require his father's consent 
to his marriage. 

This being so, and the law of this 
colony relating to Civil Status approxi- 
mating more closely to the French than to 
the English system, it seems to me that, so 
far, the course of legislation is far from 
being unequivocally favourable to the 
contention of the applicant's counsel. 

On the other hand, I cannot regard it 
as at all decisive in favour of the respon- 
dents. Ordinance No. 26 of 1890, which 
substituted its 53rd. article for Article 54 
of Ordinance No. 17 of 1871 and Article 10 
Ordinance No. 25 of 1882, was not 
purely a consolidating law, but both 
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a consolidating and an amending measure ; 
and, in the absence of preambles and other 
indicia whereby to judge, in oase of doubt, 
how far it consolidated, and how far it 
amended, the previously existing law, I 
think that it would be unsafe to rely, to 
any considerable extent, upon the course of 
legislation as affording a clue to the proper 
construction of the words under consider- 
ation. 

Concluding, then, that I am not bound, 
by any historical signification attaching 
to the words " absent from the Island ", 
in Article 58 of Ordinance No. 26 of 1890, 1 
prooeed to construe those words by the light 
of the context and of general principle. 

I may say, at once, that I do not attach 
much importance to the fact of the words 
" or absent from the Island " not occur- 
ring in Article 54 of the Ordinance. A 
grammatical inconsequence which I notice 
in the last paragraph of Article 52— where 
" is " figures instead of " be "— makes it, 
to my mind, probable that the words " or 
is absent from the Island " were interposed 
in Article 52, and, consequently thereon, 

the words " or absent from the Island " 
were inserted in Article 53, during the 

passage of the Ordinance through the 

Council of Government. 

This conjecture affords a simple and 
natural explanation of the omission of the 
words " or absent from the Island " in 
article 54. Every one who has practical 
experience of legislation knows how easily, 
in a legislative body, amendments inci- 
dental to other amendments are overlooked. 

It may be well, before going further, to 
determine the meaning of the term " the 
Island " in article 53. 

" The Island ", in that article, means, I 
conceive, that island of the colony, not 
being one of the Seychelles Islands, in 
which the person of 21 yetrs or more who 
contemplates matrimony intends to be 



married. This seems to follow from a 
collation of the article with article 3 of 
the Ordinance, which provides that the 
Or linance shall apply to Mauritius and the 
dependencies thereof, other than the Sey- 
chelles Islands. 

Thid ascertained, I notice that the 
construction of the words " absent from 
the Island " for which the respondents 
contend, involves a cross-division, since 
legal or technical absence is an absence 
from one's own domicile or residence, and 
not from a place where some one else does 
or intends something. 

Nor is this the only, or the gravest, 
objection to which that construction is 
obnoxious. Among the rules which Courts of 
Justice have evolved for their own guidance 
in the interpretation of acts of the legis- 
lature is this : that a construction which 
would leave without effect any part of the 
language used is to be rejected. It is 
evident that the respondents 9 construction 
of the words under consideration fails to 
give effect to some of those words. If the 
term " absent from the Island " means 
neither more nor less than the term 
"absent," the words "from the Island" are 
obviously superfluous in the former term. 

That, on the other hand, the construc- 
tion for which the applicant contends gives 
effect to all the words used is, I think, 
too clear for argument. 

In my judgment, that construction is the 
only one of which the words reasonably 
admit. 

I hold, therefore, that the opposition to 
the marriage must be quashed. 



JUDGMENT OF THB HON. DIDIIB ST. AMAND. 

Paul Edmond Desjardins obtained a rule 
from this Court, calling upon Alcide de 
Comarmond and Nemours Desjardins to 
shew cause why a notice of opposition, 



1899] 



DECISIONS OP THE COURTS OF MAURITIUS 



77 



-which they had lodged against his intended 
marriage with Marie Louisa Leneris, should 
not be set aside. The grounds of this 
applioation are : lo. Because the notice of 
opposition is not valid, the copy served 
upon Paul Edmond Desjardins not being 
signed by the opposing parties ; 2o. Be- 
cause Nemours Desjardins who is acting 
as uncle of applicant has no locus standi ; 
So. Because Alcide de Comarmond does 
not hold a " special and authentic " power, 
authorizing him to lodge such opposition ; 
and 4o. Because Paul Edmond Desjardins, 
being more than twenty one years, his 
mother being dead, does not require the 
consent of his father, who is absent from 
the island. 

Mr. Laurent appeared for the applicant 
and Mr. Guibert, Q.C., for the respondents. 
Mr. Loais Roaillard, Substitute Procureur 
General, represented the " Ministfere Pu- 
blic " and gave conclusions favourable to 
the defendants. 

Before going into the merits of the 
case, the Court has to examine a question 
of form. I find that the original notice of 
opposition, which is in the record, is signed 
by Mr. Alcide de Comarmond and by 
Mr. Nemours Desjardins, but that the 
copies, which were served on the 28th. of 
February on Mr. Paul Desjardins, Mrs. 
Leneris and the Registrar General, only 
contain a mention of the signatures of these 
gentlemen. 

Art 66 of the Civil Code required that 
the original and the copies of the acts 
d? opposition should be signed by the oppo- 
sing party, but Art. 66, C. C, has been 
abrogated. Article 73 of Ordinance 26 of 
1890 enacts (par : lo.) that the notice of 
opposition shall not be valid unless it is 
signed by the opposing party or by his 
agent, specially authorised by authentic 
deed to make such opposition ; and in par : 
2, it further decrees that this notice of op- 
position must be served on the parties in- 



tending to marry and on the officer before 
whom such marriage is to take place. It is 
nowhere stated that the copies of the notice 
of opposition must be signed, from which I 
infer that this notice of opposition, once 
signed by the opposing party, the copies 
need not be signed and must be served in 
the usual way. 

It is admitted that Nemours Desjardins, 
the uncle, has no " locus standi" Before 
I examine whether Alcide de Comarmond 
is the agent of Desjardins the father, for 
the purpose of this opposition, it is 
necessary to decide whether a son of 
twenty one years, placed as applicant is, 
can marry without the consent of his father. 

From the facts in evidence, I gather 
that Mr. Desjardins, the father, an attor- 
ney of this Court, has left Mauritius some 
time ago to go and practice in Seychelles, 
one of our dependencies; he has not 
however entirely severed his connection 
with Mauritius, and has left here a duly 
appointed attorney, Mr. Alcide de Co- 
marmond, to attend to his affairs. His son, 
Mr. Paul Edmond Desjardins, the applicant, 
has remained in the island and, being 
more than twenty one years of age, he 
wishes to get married without the consent 
of his father, his only living parent. 

Mr. Laurent for the applicant argued 
that the solution of this question depends 
upon the construction to be put on the 
words " absent from the Island " in Art. 
53 of Ord. 26 of 1890. He contends that 
the Court must take these words in their 
litteral sense ; that " absent from the 
Island " means simply not present in 
Mauritius to give or withhold consent to 
the intended marriage, that the Court has 
no option, and in construing the law, must 
give each word its plain and undoubted 
meaning. 

Mr. Guibert, in answer, maintains that, 
in explaning the law, the Court must give 
these words, not their significance in com- 
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tnon parlance, bat their legal meaning, and 
that the legislator could not refer here to 
parents "temporarily 97 absent from Mau- 
ritius, but to parents who were " legally " 
absent and unable to signify their will. 

To solve this question, it seems neces- 
sary to roe to follow the different changes 
which have been made in our law on this 
subject. 

The Civil Co le, our original law, laid 
down the rule that persons of age to get 
married, required the oonsent of their 
parents, and if they were dead or incap- 
able of manifesting their will, the consent 
of their ascendants, and when the parents 
and ascendants were dead or incapable of 
manifesting their will, persons of age did 
not require any consent ; they were allowed 
to decide for themselves. 

Under the Civil Code, the jurisprudence, 
and generally the commentators, admitted 
that legal absence, such as it is defined in 
Title IV of the Civil Code, that is " absence 
diclarSe " and " absence presumed " were 
included in the words " impossibilite de 
manit eater leur volonte." 

Such was the law when in 1871 an 
Ordinance, No. 17, was passed to " amend 
" and consolidate the laws of the Colony 
" relating to the Civil Status/ 1 

Article 54 enacts : 



4( 



" No cor sent of parents or ancestors 

shall be required for the marriage of any 

" person of age, whose family is not in the 

" island and the provisions of Articles 48, 

« 73, 148, 149, 150, 151, 152, of the Civil 

" Code are not applicable to such persons." 

This article was no doubt enacted to 
supply a want and to provide for the 
cases of persons " whose family was not 
in Mauitias." This wording is peculiar. 
The legislator could not have intended here 
to refer to legal absence which was already 
ineluded in the " impossibility of manifest- 
ing their will, " of Article 150 0. C. ; 



much less can it be supposed that he wanted 
to provide for the temporary absence of 
those members of the family whose consent 
was required by law. The use of the word 
family, to my mind, clearly indicates tfhe 
intention of the legislator. It was neces- 
sary in a colony situated as ours, to provide 
for the cases of strangers, and this ortidle 
was no doubt introduced as a matter of 
relief to them ; otherwise the use of Che 
word " family " could not be explained. 

Eleven years after, it was fonnd necessary 
to further amend the law of the Civil 
Status, and Ordinance 25 of 1882 was 
passed to remove " certain impediments to 
marriage and legitimation." 

Article 10 enacts : 

" Any man, whose legitimate father and 

mother are dead or under incapacity to 
€ manifest their will, shall not require the 

consent of any other person to contract 
" marriage if he shall be twenty one years 
" of age. Article 150 C. C. is amended so 
" far as it is inconsistent with the preceding 

paragraph/' 
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To facilitate marriage the impediment 
of the oonsent of the " ancestors " is done 
away with and on this question of consent, 
our law, which was to be found scattered in 
the Civil Code, Ordinance 17 of 1871 and 
25 of 1882, may be stated as follows : 

A person of age does not require any 
consent to get married if : 

lo. His parents are dead 

2o. Or incapacitated from manifesting 
their will (including legal absence.) 

So. If that person is a stranger to Man* 
ritius and the family (now reduced to the 
father and mother) is not in Mauritius. 

I find that all along, from the law under 
the Civil Code down to Ordinance No. 25 
of 1882, the corner stone as it were of our 
marriage law, with regard' to this question 
of oonsent, is respect for paternal authority. 
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A aon under the age of twenty five cannot 
get married without the consent of his 
father and mother, a wise provision of the 
law intended to enable parental love to 
make up for the inexperience of youth and 
whioh the legislator no doubt kept in view 
when successively revising and amending 
the law. The only exception he made was 
to free strangers to Mauritius from suoh 
obligation. 

In 1890, it was found that the time had 
come to embody in one ordinance the 
several laws which referred to the Civil 
Status, and an ordinance, No. 26 of 1890, 
was passed " to consolidate and amend the 
law relating to the Civil Status " : 

Article 33 enacts : 

" A person of twenty one years or more 
" whose father and mother are dead or 
" incapable of manifesting their will or 
" abseut from the Island shall not require 
" the consent of any person to contract 
" marriage. " 

Mr Laurent argues that the legislator all 
along has removed one impediment after 
another to marriage, and that in introdu- 
cing the words " absent from the Island, " 
the necessity for which did not exist 
with regard to legal absence, he did 
bo for a purpose, which was to free persons 
of age from the control of their parents, 
when the parents were not in Mauritius. 
He contends that it did not matter if the 
parents were only a few miles away, at 
Bodrigues for exemple, with the wellknown 
intention of returning to their home in 
Mauritius in a few weeks, and therefore, 
well able to make known their will, they 
were materially absent from the island, 
u a. absent within the meaning of Art. 53. 

To my mind, Art. 53 was enacted not 
to amend the ' law by adding a new 
provision but to consolidate the several 
provisions whiol} ware scattered in the 
Articles of the Civil Code, Art 54 of Ord. 
17 of 1871 and Art. 53 of Ord. 25 of 1882, 



and embody them in one single article of 
the new law. It is to be presumed that 
laws are made to meet the requirements 
of the country, and it seems a wise rule of 
interpretation that where the text is not 
precise, one must go to the principles 
of the subject with which such text deals* 
The principle and intention here is the 
vindication of parental authority for the 
protection of youth against h*sty and 
undesirable marriages. Can it therefore 
be admitted for a moment that after laying 
down the necessity of consent of parents, 
under a certain age, the legislator in the 
same breath, as it were, would destroy the 
barrier which he had carefully raised to 
protect the inexperience of youth, and, in 
using the words " absent from the island " 
would direct that, if the parents of a person 
of age were only a few miles away as at 
Bourbon for a pleasure trip, their consent 
would no longer be necessary. It does 
not matter, says Mr. Laurent, they are 
away in the body, their authority is of no 
value, the child of age can do as he likes. 
Such a construction seems to me contrary 
to the spirit of the law, and, I cannot 

attribute such an intention to the legislator. 
The history of the law, such I gather it 
from the several ordinances which refer 
to this subject up to the year 1890, shows 
that the only case in which the legislator 
considered that he could free a person of 
age from paternal authority and protec- 
tion was the case of strangers " whose 
family was not in the island. " 

The words " absent from the island " 
now used in Article 53 of Ordinance 26 of 
1890, are only another form to reproduce 
the idea of the "family not in the island." 
The family with regard to consent to 
marriage, being now reduced to the father 
and mother, it was thought expedient to 
embody in one article (53) pll the provisions 
whioh referred to the consent necessary 
for the marriage of persons of age. 

Putting this construction upon the words 
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" absent from the island " I cannot hold 
that Mr. Desjardins the father comes 
within the meaning of Article 53 of Ordi- 
nance 26 of 1890.— He is not a stranger to 
Mauritius where he lias relatives and a 
t€ mandataire" 

But, says applicant, whatever construc- 
tion yon put upon the words " absent from 
the island' and supposing the Court holds 
that the consent of my father is necessary 
before I can get married, the notice of 
opposition is not valid because when it 
was served upon me, the so called agent 
of my father was not especially authorised 
by authentic deed to make such opposition. 
Art. 73 of Ord. 26 of 1890 is peremptory 
the power of attorney must be given by 
notarial deed. 

I have no doubt as to the views and 
intention of Desjardins the father. The 
cablegrams sent by him are sufficiently 
clear. The first dated 23rd February 1 899 
runs as follows : 

Appris triste nouvelle— -Manage Edmond 
—divorcee Lamport— navrS— opposition— 
pouvoir premiere occasion— employer tons 
moyens— voir Antelme— arrive. 

And the second cablegram dated 10th 
March 1899, says : 

Special notarial power to oppose mar- 
riage signed 25th of February— forwarded 
vi& Zanzibar— another ratifying opposition 
signed this day. 

These cablegrams fully explain the action 
taken by Desjardins the father. 

It is not neoessary to examine the 
question of knowing whether a power of 
attorney can be given by cable. Upon the 
faots before me, I would have considered 
the Defendants fully entitled to a reasonable 
postponement to wait for the arrival of the 
special power mentioned in the cablegram 
of 23rd of February ; as it is, this special 
power has now reached the Island. 



I hold that the "opposition" is valid and 
properly made and I dismiss this rule. 



SUPREME COURT 



Criminal Law— Appeal jbom conviction— 
Judgment by consent fob bbduction of 
sentence— Compensation to injured 

PABTT— APPBAL " AD MI8BRICORDIAM. n 

When the appeal from a conviction consisted 
in an application to the Court to substitute 
to the judgment of the Magistrate, which 
condemned the appellants to imprisonment 
and fine, a judgment by consent maintain- 
ing the fine but annulling the incarcera- 
tion, on the ground that the appellant* 
had made compensation to the private 
prosecutor for injury they had dons him, 
the Court dismissed the appeal, because : 

lo. In a criminal case, the Court has to 
consider the interest of the public, not the 
wishes of parties. 

2o. The fact that the ap nellants had saved, or 
promised to save, the respondents and them- 
selves the trouble and expense of procee- 
dings before a Civil Court was no benefit, 
but, rather, perhaps, the reverse of one, to 
the public. 

So. Because the so called appeal was, at best, 
a mere appeal " ad miserioordiam. " 



ABDOOL RAMBN SACKOO & ANOR. 

v/s 
ROSE. 



Before 

His Honor Olives Smith,— Puisne Judge, 

and 
His Honor F.CMonobeup,— Puisne Judge. 
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besides certain directions in respect of cer« 
tain sugars consigned to Smith which were 
still unsold and of certain others which 
were yet to come from the estate. Bat we 
cannot construe any of the parts of the 
deed into a "datio in solutum" of the 
sugars that were then in the possession of 
Smith under the opening of credit for 
1897-98, nor can we give effect to ths con- 
tention that as the sugars were in the 
possession of Smith at the date of the 
attachment he is entitled to invoke Article 
2279 of the Code Civil, "en fait de meubles 
" possession vaut titre ". That article can-* 
not be invoked except by those that pos- 
sess u animo domini " and will not avail 
those persons whose title is precarious — 
(Laurent Vol. 32, Nos. 644 et 546— (544) : 
Lepossesseur d'un objet mobilier s' en pre- 
tend proprietaire et il invoque a Vappui de 
pretention, la possession ; il suit de la que 
cette possession doit etre cells d'un proprie- 
taire, il doit done posseder a titre de pro- 
prietaire. 



(546) Par possession, legale, la Oowr en* 
tend une possession a titre de proprietaire* 
La possession doit etre a titre de proprie- 
taire, puisque d'apres le texts et la tradi- 
tion, la possession est un titre de proprtitS. 

As we have rnled that Smith was pos- 
sessing " pour oompte " of the owners of 
the Estate "TAnse Jonehfie", the conse- 
quence is that he is debarred from invok* 
ing the benefit of article 2279. 

Upon the whole, therefore, we are of 
opinion that the application to have the 
attachments set aside must be dismissed. 

Whatever other rights the plaintiff may 
have to claim or retain, the sugars are na« 
turally reserved.— Our judgment disposes 
merely of the question raised by the pro* 
oednre, namely : whether the sugars belong 
to Smith. 

The application is dismissed with costs. 



THE END OP 1898. 
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ABUSE— Op peooibs op Court.— Vide : 
Jurisdiction. 

ACCOMPLICE— Vide : Criminal Law 
Arson. 

ADDITIONAL SUBSTITUTE PROCU- 
REUR GENERAL — Right to 
practice— 0. in C. op Dec. 1867 
Obd. 9 op 1898. 

The Additional Substitute Procu- 
reur General is entitled to the benefit 
of the Order in Council of 18th 
Dec. 1867, which provides that 
the Substitutes of the ProcUrenr 
General may practice before the 
Courts as barristers or advocates, 
not only for and on behalf of Her 
Majesty, but, also, with the permis- 
sion in writing of the Governor, but 
not otherwise, on behalf of any pri- 
vate party, in all civil causes and 
matters (with certain exceptions). 

Under Ord. 9 of 1893, Art. 2, the 
Additional Substitute Procureur 
General has all the powers of the 
Substitute Procureur General. 

Pbagassav. Desmarais p. 15 



ADMIRALTY COURT— Jurisdiction 
Vide : Colonial Admiralty Coubt. 

ADMIRALTY COURT OP MAURI- 
TIUS — Jurisdiction — Claim 
pob wages against p0reign ship 
—Previous decision op consul 
•—British subject on board 
foreign ship— Previous noticr 
to consul. 

The Colonial Court of Admiralty 
in Mauritius has jurisdiction to en- 
tertain a claim for wages made by 
a seaman against a foreign ship 
(Conf : cases of the i€ Nina " and 
the " Colorado)". 

Where the consul of the foreign 
power asserted in a protest that 
after a careful examination of the 
case, he had decided, in conformity 
with the laws of his country, that 
the plaintiff was not entitled to 
wages, the Court declined to exer- 
cise their jurisdiction. 

The fact that the plaintiff was a 
British subject could not affect the 



decision, in as much as the plaintiff, 
when lie shipped in a foreign port 
and signed articles on a foreign 
ship, most have known that he 
would be subject to the laws of the 
power the ship belonged to. 

Quoere : Whether before entering 
the suit notioe thereof must be given 
to the representative of the foreign 
power ? 

Dubois v. American ship " Ben- 
jamin Sewall" p. 64 

AGREEMENT— Vide : Contract. 

AMENDMENT — Substitution of oni 
party to another — Vide : Proce- 
dure. 

APPEAL — Struck out— Case reinstated 
on Cause List — Discretionary 
Power. 

Where an appeal had been struok 
out in consequence of the Appellant 
not having been present when the 
case was called, the Court may allow 
the same to be reinstated on the 
Cause List. 

» Ex parte : CAlicourt Poisson p. 77 

Do.— From decision op a District Court 
(Civil Bide).— Vide : Distriot 
Court. 

ARSON— Vide : Criminal Law.— Id. 

BANKRUPTCY — Effect of concordat 

UNDER THE OLD BANKRUPTCY LAW 

Vide : Concordat. 
BILL OF LADING — Modification of the 

ORDINARY RIGHTS AND LIAR1LITII8 OF 
PARTUS UNDER BILLS OF LADING— 

Vide : Contract. 
CARRIAGE — Hack*bt»carriagb — Voi- 

TURE DE REMISE, ETC.— Vide : HACK- 

net-carriage. 



CASE STRUCK OUT— Appeal on Cause 
List -^ Vide : Appeal. 

CERTIORARI— When it lies— Record 

referred back to inferior court 
Rule to show cause — Return to 
writ bt Magistrate. 

" Certiorari " even if restricted 
by statute will lie in those cases in 
which the defect, though not appa- 
rent on the face of the proceedings, 
strikes at the root of the case itself, 
such as a want of jurisdiction. 

Where a District Magistrate de« 
livereci an oral judgment and the 
parties disagreed as to the words 
used by the Magistrate, the Court 
referred the case back to the Ma- 
gistrate with instructions to state 
in writing the reasons of his judg* 
ment as it appeared from the entry 
made in the Record by the District 
clerk. 

A Magistrate called upon by a 
Rule and a Writ of certiorari to 
show cause why his decision should 
not be reversed, should make a 
regular return to the writ. 

POILLY V. liAKEENARAlN AND THE 

Magistrate of Moea p. 23 

CHA RACTER— False character in swind- 
ling— Vide Criminal Law (Swind- 
ling). 

CONCORDAT BETWEEN CREDITORS 
AND INSOLVENTS— Ord. 10 
of 1838— Tribunal db Commerce 
— The old Bankruptcy Court- 
Confirmation of Concordat — 
Proceedings before Bankruptcy 
Tribunal put an end to — Ord. 23 
of 1887— Art. 99. 

The Accountant in Bankruptcy, 
acting under Ord. 23 of 1887, Art. 



UI 



99 called upon the Curator of 
Vacant Estates, by Rule, to show 
cause why he should not be divested 
of two soma of money alleged to 
depend from a Bankrupt Estate. 
(Ord. 10 of 1838). 

By the Court :— The Tribunal of 
Commerce having confirmed a Con* 

eordat between the Creditors and 
the Bankrupt firm, which Concordat 
was to be binding npon the Creditors 
(Art. 502), which restored the Insol- 
vents to the full management of 
their affairs (Art. 504), which re- 
leased and discharged them entirely 
from all debts whatsoever (clause 8 
of the Concordat), which pot an end 
to the functions of the Judge-Com- 
missary, the Curateur and the 
Syndics—* that judgment of confir- 
mation had put an end to the pro- 
ceedings before the Tribunal de 
Commerce, which under the old law 
was the Bankruptcy Tribunal. 

As the Bankruptcy Tribunal could 
not interfere (except on a fresh 
petition) with what had taken place 
under the Concordat, the Rule was 
discharged— but without costs. 

The Accountant in Bankruptcy v The 
Curator of Vacant Estates. .p. 50 

CONSUL — Jurisdiction in cask of claim 

OF WAGES AGAINST A SHIP BELONG- 
ING to the Power he represents. 
— Vide Colonial Court of Admi- 
ralty p. 64 

CONTEMPT— Of Court— Party to be 

SUMMONED. 

Before a party who has set at 
naught an Injunction of the Supreme 
Court can be punished for contempt 
of Court, he mast be summoned to 



attend Court to show cause why he- 
should not be committed. 

The Mauritius Estates and Asset 
Cy. Ld. v* Prefumo p. 57 

CONTRACT BETWEEN SHIPPER AND 
SHIPOWNER — Interpretation 
of contract — Reasonable claims 
— Damages — Perils of the sea. 

It was stipulated between several 
merchants and a Navigation Com- 
pany,in order that the former should 
cease boycotting a certain steamer 
of the Company, that in the event 
of damage at any time to a cargo 
shipped per abov> steamer, all rea- 
sonable claims should be met by the 
Company. 

By the Conrt: 

lo. What the merchants evidently 
meant was that if their goods were 
carried by that steamer, they should 
be guaranteed from all losses. 

2o.The words "reasonable claims' 1 
were intended to apply to the 
amount of the claims to be made 
in case of damages. 

8o. The word " damage " was 

not qualified, and the undoubted 

aim of the merchants was to modify, 

to a certain extent at least, the 

ordinary rights and liabilities of 

parties under bills of lading; other* 
wise the guarantee stipulated would 

mean nothing. 

4o. The presumption was that the 
object of the guarantee was to avoid 

the losses which they had suffered 
on a previous occasion, on account 
of some supposed defect in the hold 
or hatches of that steamer. 

5o. The evidence showed that the 
goods of the Plaintiff (one of the 
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above merchants) had been damaged 
either by sweat or by water. 

60 The agreement thomgh it did 
not cover certain perils of the sea, 
finch as wreck or collision, had cer- 
tainly in view losses occasioned by 
accidents sooh as that they alleged 
their goods have suffered from. 

7o. The defendant here (the Com- 
pany) wa9j0onseqnently, not entitled 
to plead in bar of Plaintiff's action 
the above accident*, wrongly called 
by them perils of the sea. 

Hajib Amode Aboo & Co. v. British 
India Steam Navigation Cx...p. 12 

CONTRACT OP FIRE INSURANCE— 

Amount recoverable under — 
Vide : Fibb Insurance p. 59 

CONTRACT— Firb Insuranc e - Right to 
reinstate. 

When the contract contains a 
olanse under which the Insurer 
reserves to itself the right of rein- 
stating the property damaged in- 
stead of paying the amount of loss 
ou damage, the Insurer mast be 
reasonably promt tin t lecting to do 
so, and the insured most give him 
reasonable ti*r>e o make up his 
mind. The clause i* not intended 
to protect the insurer against exces- 
sive damages beiug awarded against 
him in a Court of Law. 

Bamruitun v. The Magdeburg 

Insurance Cy p. 59 

CONTRAVENTION — Rea kens — Vide 
Criminal Law (Misdemeanour). 

CONSTRUCTION— Vide: Interpretation. 

COSTS — Meaning of party in Ord : 2 op 

1890, Art. 18 — Minor — Sub- 
guardian. 

When a Judge had authorized a 



sub -guardian to represent a minor 
in certain proceedings under Ord. 
2 of 1898, and the sub-guardian's 
contention was not successful, the 
oosts Were ordered to be paid by the 
minor and not by the sub-guardian. 

Quantin v. Frappier p. 77 

CRIMINAL LAW — Misdemeanour and 
Contravention — u Mms Rea "— 
Penalty — Criterion op oppences 

— Contravention punishable as 
a misdemeanour and "vioe versft' 

— Accomplices— Ord. 28 op 1872! 
Art. 44. 

" Mens rea " is not of the essence, 
or even an inseparable accident, of 
a misdemeanour; aud, " per contra/ 9 
the presence of '* mens rea " does 
not necessarily prevent an offence 
from being a contravention. 

In general, under our law, the 
punishments of offences are the 
criterion of their character, and an 
offence which the law punishes with 
a correctional punishment is a mis* 
demeanour and admits of complicity. 

It is, no doubt, c om potent to the 
Legislnture to create a contravention 
punishable in the same manner as a 
misdemeanour or to create a mis* 
demean >ur of which principal alone 
shall be guilty. But offences against 
Article 44 of Ordinance No. 28 of 
1892 do not belong to either of 
those categories ; and a person may 
be convicted of complicity in re- 
moving goods from a landing-place 
before examination and before an 
order for their removal being 
granted by the Collector of Customs, 
which that article makes » n offence 
punishable with a correotional pu- 
nishment, vis. a fine not exceeding 
1000 rupees. 

SlNGARAVELLOO V. QUERN p. 



Do. — ABSON— OwK*B SETTING FIBB TO 
HOU8B NOT 1NHAB1TBD BUT INSU- 
RED — Prejudice — Obd. 15 of 
1897, Art. 2 — Co-acousbd co 
opbbating with ownbb — Prin- 
cipal ob Aooomplioi — Penal 
Uodb Ab*. 346, par. 4 — Gasb 
reserved. 

A. was charged in one coqnt of an 
Information, under Ord. 15 of 1897, 
Art. 2, with having wilfujly, in 
setting fire to his own house which 
was not inhabited nor served for 
residence, canted a loss, prejudice 
and injury to an Assurance Society. 

B. C. and D* were, charged, in 
another count, under Art. 84& § 4, 
Penal Cod?, with buying wilbtlly set 
fire to a building not inhabited nor 
serving for residence, not belonging 
to them or any of them, and insured 
against fire by an Assurance Society. 

Ml the WQuqqcL wept* found guilty 
as changed. 

Held, on a case reserved : 

Io. That A. had been rightly 
convicted, in. as much as the liability 
of the Assurance Society to an action 
con, sequent npon the.. fire> toother 
with the expense attendant thereon, 
was a prejudice^ within the meaning 
of 0«L 15 of 1897, Art. 2. 

2o. With regard to B^ G. aqd D., 
that the object oi Art; 346 para; 4 of 
the. Penal Code was to protect owners 
of buildings against outside persons, 
and no oti^er,, and as the evidence 
showed olearly that B. (7. aijd D. 
set fire to the house with the consent 
of and in co-operation with A. 
- the owner thereof, their case did not 
fall under the above artiple au4 
paragraph* 



3o. If guilty, they were guilty as 
co-authors or accomplices of A. 
under Ord. 15 of 1897, Art. 2. 

Queen v Mamodb Sbbdallt & ORS...p. 25 

Do. — Swindling — False oharactbb 
— Fraudulent pretences — Pinal. 
Codb, Art. 30. 

The Customs clerk of a commer- 
cial firm, instructed to withdraw 
twelve casks of wine from the Cus- 
tom Houses withdrew thirteen, pay- 
ing out of his own pocket the dutiea 
for the 13th cask, which he con- 
verted to his own use and which 
he waft, subsequently oharged with 
having obtained by means of swin- 
dling. Held : 

lo. That as the head of th^ firm 
had introduced the accused to the 
Customs Auth orities as their Cus- 
toms clerk, the latter, when he 
obtained delivery of the 13th cask 
in his capacity of agent ;of the firm, 
waa not assuming a false eharaoter. 

2o. That the payment of the Cus- 
toms' duties, without any false, alle- 
gations (allegations mensongdres) 
or artificious words, did' not, per se> 
constitute fraudulent pretences. 

The accused was not, therefore,, 
guilty pf swindling. 

Procubeur General v. District Ma- 
gistrate Or PORT LOUI8 AND 

PudiN ; p. 19 

DISTRICT COURT — Appeal fbom deci- 
sion — Civil Sidb — Bond Wrongly 
drawn up — 0«d. 22 o* 1888, 
Abt. 47; Par. I — Error of Ma- 
gistrate— Appellant not to suf- 
fer THEREFOR. 

It, is for the District , Magistrate 
when a notice of appeal is given to 
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him, immediately to bind the appel- 
lant, together with his sureties, by 
recognizance in favour of the res- 
pondent, etc., (Ord. 22 of 1888, 
Art. 49 — Par. I.) 

Where the appellant has endea- 
voured to do all that the law requires 
and an error is committed chiefly 
by the Magistrate or other offioer 
of the Court, the appellant should 
not be made to suffer. 

Where the Magistrate had the 
bond drawn up in favour of the 
Queen, instead of the respondent, 
the Court held competent a new 
bond, in due form, drawn up by the 
appellant, after h* had discovered 
the Magistrate's error. 

Lbbbassb v. Lebrasse p. 20 

Do,— Jurisdiction — Small succession — 
Obd. 2 op 1890, Art. 9. 

The District Court has no juris- 
diction to adjudicate upon a claim 
to certain moveables made by a 
guardian on his own behalf during 
the inventory of a small succession 
to which his minor is partly entitled. 

This is a difficulty between parties 
within the meaning of Art. 9 of 
Ord. 2 of 1890, and must be sub- 
mitted to a Judge at Chambers. 

BE EH A BEY V. BOOJOONAUTH p. 7 

DELITS-CONIRAVENTIONS — Vide 
Criminal Law (Misdemeanour). 

DIVORCE AFTER " SEPARATION DE 
CORPS"— Art. 810 Code Civil— 
Procedure— Motion under Ord. 
37 oi 1882 Art. 10— Principal 
action — Suit fob divorce— Mis* 
conduct in bar— Decree absolute. 

A husband, against whom a judg. 
ment of separation de carps had been 
pronounced several yean before, 



moved the Court that the judgment 
be converted into one of divorce- 
under Art. 310 Civil Code. 

The wife refused to return to the 
conjugal roof, and opposed tho 
demand for a divorce. 

Held by the Court : 

(a) That Art. 810 Civil Code, has 
not been repealed by Ordinance No. 
14 of 1872 and is still in operation. 

(b) (By the majority.) 

An application like the present for 
a divorce is both incidental to and 
c nsequent upon a sentence of judi- 
cial separation and therefore is 
rightly made by way of motion 
(Ord. 37 of 1882 Art. 10.) 

(c) As this application cannot be 
said to be a suit for a divorce, the 
applii ant cannot be debarred from 
his remedy by reason of any of the 
acts of misconduct specified in Ord. 
37 of 1882, Art. 11. 

(d) As Ord. 37 of 1882, Art. 12, 
relating to decrees nisi and absolute 
applies only in suits for divorce, the 
decree on the present application 
must be absolute in the first instance. 

Mr Justice Smith was of opinion 
that a claim under Art. 310 of the 
Civil Code is the proper subject of 
a suit and not merely of interlocutory 
proceedings ; that the present appli- 
cation was consequent upon the 
judgment of separation but could 
not be said to be incidental thereto 
•—and, consequently that the motion 
should be dismissed. 

EPUNIINVILLK V D'XJNIENVILLE..,^p. 82 

ERROR OP OFFICER OR MAGIS- 
TRATE — Will AH BBBOB 18 



vn 



COMMITTED CHIEFLY BY A MAGIS- 
TRATE OR AM OFFICER OF THE COURT, 
AM APPELLANT SHALL MOT BE MADE 
TO SUFFER. 

Where in a civil suit between pri- 
vate parties a District Magistrate 
had, on an appeal from his decision, 
the bond for security drawn up in 
favour of the Queen, instead of the 
Respondent, the Court held com- 
petent a new bond, in due form, 
drawn np by the appellant, after 
he had discovered the Magistrate's 
error. 

« 

WOW. Le BRASS E t?. F. IiBBRASSE...p. 29 

PAUTE— Meaning of fadtb in Art. 1S82 
— Vide : Quasi-delit. 

FAUTE LOURDE.— Vide Fire Insurance. 

GRAINS— Vide : Vegetables. 

FIRE INSURANCE — Fire-risk — Ordi- 
nary AND GROSS NEGLIGENCE — 

Forbearance to put out fire- 
Amount INSURED AND AMOUNT RECO- 
VERABLE —Right to reinstate to 
be exercised within reasonable 
time — Practice — Plea — Witnes- 
ses FOR PLAINTIFF NOT CROSS-EXA~ 

minid — Defendant stopped. 

A fire-risk covers, on land, ordi- 
nary negligence on the part of the 
insured and his servants. 

Semble, the insurer is liable, even 
in case of gross negligence on the 
part of the insured, if the negli- 
gence did not cause the fire. 

Forbearance on the part of an 
insnred or of his servants to use 
reasonable endeavours or means 
at hand to put out a fire may, pos- 
sibly, deprive him of his right to 
sue his insurer. 

Where the claim was for a total 



loss of the house insnred, and the 
statement of defence did not cate- 
gorically deny the total destruction, 
and the Plaintiff's case had been 
closed without his witnesses being 
cross-examined on that point, the 
Defendant was not allowed to prove 
by his witnesses the value of the 
stones left. 

A contract of fire insurance being 
one of indemnity, the amount named 
in the Policy is not, even in a case 
of total loss, binding upon the insu- 
rers. What, in the absence of spe- 
cial circumstances, the insured is 
entitled to recover in the case of a 
total loss, is the venal value of the 
subject of insurance at the time of 
its destruction. 

Where the contract contains a 
clause under which the company 
reserves to itself the right of rein- 
stating the property damaged in- 
stead of paying the amoant of loss 
or damage, the insurer must be 
reasonably prompt in electing to do 
so, and the insnred must give him 
reasonable time to make up his 
mind. The clause is not intended 
to protect the insurer against exces- 
sive damages being awarded against 
him in a Court of Law. 

Ramruttun v. The Magdeburg Fire 
Insurance Company p. 59 

HABITUAL IDLER — Vide : Labour 
Law p. 17 

HACKNEY CARRIAGES— Meaning. of 
Ord. 11 of 1881— Ord. 21 of 1851, 
Art. 40— Municipal Regulations, 
Chap. XVII Art. I— "Ultra 
viRB8 " — Licensed carriage. 

A hackney-carriage means any 
carriage, carriole, cart or other 
vehicle, licensed or used for the 



vra 



conveyance of passengers and plying 
for hire on any road or street (Ord. 
11 of 1881). 

A carriage for wh,ich a license 

duty has been paid, which i,s let to 
one individual for the month, and 
whiph does not ply for hire on any 
road or street, may be a licensed 
oari iage or a carriage used for the 
conveyance of passengers, but is 
not a hackney-carriage. 

Under Ojd. 21 of 1851, Art. 48, 
power is given to the Munioipal 
Council to regulate tbfi number, des- 
cription and furnishing, etc. of hack- 
ne^-carriagee plying for hire within 
the town of Pork-Louis and its 
vicinity. 

Art. I of the Municipal Regula- 
tions proclaimed pn the 15th January 
1888, making it imperative for every 
person depirpns of placing hackney- 
carriages at the dispell of the 
public liV^ign apd lodge a declaration 
to that effect at the Town- Hall, 
should be construed as applying 
oply tpbaokney-oarriagee pfyinjr for 
hire and not to a carriage exclusively 
let by the month to one person. 

Laval v Municipal Inspector Mou- 
tia... P* 8 

INJUNCTION OF COURT — Sitting 

ASIDE AN INJUNCTION 18 PUNISHABLE 
AS A CONTEMPT OE COURT t* Vl4* 

Contempt of Court (Id). 

INTENTION— Goo* Faith. 

Ev^u in the absence of any mali- 
cious intention to injure, there may 
be a faufr within the meaning o f 
Art. 1382 (Civil Code) giving rise 
to damages ; for good faith is not 
sufficient to protect a party against 
the consequences of his action when 



such action has caused prejudice to 
another. 

PourABD v. Laurent p. 45 

INTERPRETATION. 

Where no special definition is 
given of words or expressions used 
in an Ordinance, the Court will 
infer that the Legislature used them 
in the sense given to them bjr 
dictionaries. 

AUOTRAYt?. DAMOO p. 10 

Do.— Vide Contbaot. 

* • 

JURISDICTION OF SUPREME COURT 

— Claim or wages bt seaman — 

RlS JUDICATA— SUB8EQUINT SUITS 

— Merchant Shipping Act ot 18ftA 

— Com db Commerce Abt. 270. 

The Colonial Conrt of Admiralty 
having declined to entertain a claim 
made by the Plaintiff against a ship,, 
he brought an action before the 
Supreme Conrt against the Defen- 
dant, owner and master of the said 
ship and obtained under Art. 417 
of the Code of Civil Procedure, from 
a Judge sitting at Chambers, an 
order for the arrest of the vessel. 

Held that : 

lo. The use made by the Admi- 
ralty Court of their discretion not to 
entertain the notion of the Plaintiff 
did not constitute "res judicata 
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2o. A seaman has the right of 
suing the owner of the vessel for 
wages in an ordinary law Court and 
also to proceed against the ship in 
the Admiralty Court, and that right 
can be exercised when the seaman 
has failed, through the insolvency 
of the owner or some other analo- 
gous cause, to obtain satisfaction 
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upon the first proceedings. Bat it 
does not exist when he has fairly 
been defeated upon the merits of 
his case in the first Court, and the 
issue in the two cases is the same. 

So. Part II of the Merchant Ship- 
ping Act (1894) Sections 260 to 
266 —applies only to British and not 
to foreign ships. 

4o. Semble that the Jurisdiction 
of the Mauritius Courts to hear a 
claim by a seaman for wages has 
sufficient foundation in Art. 270 of 
the Code of Commerce —which Ar« 
tide has not been repealed —-and 
that there is no necessity to have 
recourse to the Queen's Bench Ju- 
risdiction conferred npon the Su- 
preme Court by the Order in Coun- 
cil of Oct. 1851, Art. 2. 

5o. All cases, in Mauritius, for 
wages, compensation etc., by a sea- 
man against the shipowner or mas* 
ter, according to the practice of the 
French Tribunal de Commerce, 
should properly be sent to the 
Consul of the country to which the 
ship belongs, even if the seaman's 
nationality differs from that of the 
ship, unless the seaman is a British 
subject* 

do. Semble that a British subject 
who signs articles on board an 
American ship in an American port 
does not divest himself of his right 
to appeal to a British Tribunal in a 
British port. 

But under the special oiroum- 
stanoes of the oase, the Court con- 
sidered that the present suit was 
vexatious, was an abuse of the pro- 
cess of the Court, and dismissed it 
with costs. 

Dubois v. Sewall p« 70 



JURISDICTION— Vide : Disthiot Coot* 

— SUCCESSION. 

Do. — Claim of wages bt a British sub* 

JEOT ON BOARD AN AMERICAN SHIP -*• 

Vide : Admiralty Court p. 64 

LABOUR LAW — Unlawful absence— 
Habitual Idler Ord. 12 of 1878, 
Art. 113 and 116— Cumulative 
Penalties. 

A master or employer who has 
availed himself of the provisions of 
Art. 1 1 3 of the Labour Law (Ord. 
12 of 1878) and applied the double 
cut for an unlawful absence is 
entitled, in case the servant has been 

absent during fourteen days in any 
month or during fourteen consecu- 
tive days in any two months or during 
twenty four days in any two conse- 
cutive months, to prosecute him 
under Art. 116 as an habitual idler, 
and to ask that he be condemned to 
imprisonment. The penalties in the 
two articles can be applied cumu- 
latively. 

Queen v. Stipendiary Magistrate or 
Pamplbmousbbs & or p. 17 

MISDEMEANOUR AND CONTRAVEN- 
TION — Distinction between — 
Vide Criminal Law (Id). 

NEGLIGENCE — Of insured to put out 
nn& — Vide Fire Insurance. 

NOTARY — Duty op Notaries in case of 

DIFFICULTY BETWEEN PABTIB8 TO A 

small succession — Vide Suc- 
cession. 

OR — Disjunctive — Ord. IS op 1875 — 
Paragraphs 10 and 11. 

Tbe disjunctive or in the two 
paragraphs 10 and 11 of Ordinance 
13 of 1875 oannot be construed as 
meaning and. 

GrBEDHARRY V. TARNOWSKY... ...... .p. 1 



PARTY — Losing party — Meaning of — 
In Ord. 2 of 1890 — Art. 18 — 
Vide Coats. 

PARTIES TO A SUIT — Substitution of 

ONI PARTY TO ANOTHER — Vide 

Procedure (Id). 

Do. — Contempt of Court — Breach 
of Injunction — Summons to at- 
tend Court. 

Before a party who has set at 
naught an injunction of the Supreme 
Court can be punished for a con- 
tempt of Court he must be sum- 
moned to attend Court to show 
cause why he should not be com" 
mitted. 

The Mauritius Estates and Assets 
Cy. Ld. v. Pbbfumo p. 57 

PEN A LT1ES— Cu mulati ve. 

The Penalties in the Articles 113 
and 116 of the Labour Law, fo r 
unlawful absence and hab'tual idle- 
ness respectively can b? cumulative* 
ly applied in certain cases. (Vide 
Labour Law). 

Queen v. Stipendiary Magistrate of 

PAMPLBMOU88ES & OR p. 17 

PRACTICE — Witness not cross-examined. 

Where the claim was against an 
Insurance Company for a total loss 
of a house insured, and the state- 
ment of defence did not categorically 
deny the total destruction, and the 
Plaintiff's case had been closed 
without his witnesses beiug cross- 
examined on that point the Defen- 
dant was not allowed to prove by 
his witnesses the value of the stones 
left. 

Bamruttun v. Magdeburg Fire Insu- 
rance Cy p. 59 

PRESCRIPTION AND PRECARIOUS 



POSSESSION —Vide Transfer 

OP OWNERSHIP. 

PRETENCES — Fraudulent — Vide Cri- 
minal Law (Swindling). 

PRINCIPAL — And accomplice — Vide 
Criminal Law (Arson). 

PROCEDURE— Survey— Objection to— 

Questions of title or property— 
Judge at Chambers' jurisdiction. 

Where a voisin limitrophe objects 
t » the continuation of a survey 
embracing the boundaries of his 
land, and questions of property or 
title are involved, the surveyor 
should not attempt to proceed, nor 

has the judge at Chambers jurisdic- 
tion to order the survey to proceed. 
The remedy is by action. 

(Case of Berbbter v. Renaud S. C. R. 

1862— p. 144, NOTICED.) 

Nayna t>. Rivalland p. 47 

Do. —Amendment of Pleadings — Addition 
— Substitution — Rules of Court 
No. 80 — Service upon heirs of 
the Db Cujus. 

lo. When a party to a suit dies, 
his heirs or representatives may, 
nnder certain conditions, be substi- 
tuted for him, and the suit then 

continues against such representa- 
tives (Rule of the Sup. Court No. 80)* 

2o. But a stranger to the party 
dead cannot be substituted. 

So. Service of process upon a firm 
in which the heirs are partners, is 
not service upon such heirs in their 
capacity of heirs. 

Dauguet v. Mylius p. 55 

QUASI-DELIT— « Faute "— " Tort " | 
Action in damages. Art. 1382 Code 
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Civil — Malicious interference 
— Good faith — Prejudice. 

lo. A party who, through malice 

and vindiotiveness, interferes to 

• 

prevent a defendant in a true case 
of libel to tender an apology, and 
guarantees the newspaper sued from 
pecuniary losses, and finally main- 
tains the case, is guilty of a faute 
under Art. 1382 G. C. and liable to 
pecuniary damages. The law takes 
the word faute in its widest sense 
and includes material and moral 
damages. 

2o. Even in the absence of any 
malicious intention to injure, the 
facts alleged may constitute faute 
giving rise to damages ; for good 
faith is not sufficient to protect a 
party against the consequences of 
his action when such action has 
caused prejudice to another. 

Poupabd v Laurent p. 45 

QUOTITfi DISPONIBLE— Vide : Testa- 

HENT p. 20 



BEA MENS — In misdemeanours & Co * 
tbavkntions— Vide : Criminal law 
(misdemeanour), 

BBSEBVE— Vide : Testament p. 20 

RES JUDICATA— Vide : Jurisdiction. 

RETURN to writ of certiorari. 

A Magistrate called upon by a 

Rule and Writ of Certiorari to show 
cause why his decision should not 
be reversed, should make a regular 
return to the Writ. 

POILLT V. LaEEENARAIN AND MAGISTRATE 

ofMoea p. 23 

RIVERS AND RIVULETS — Schedule 
of Ord. 18 of 1875 — Parag. 10 
and 11 of Art. I. 



The Legislature in defining the 
terms used in Ordinance 13 of 1875, 
clearly showed their intention not 
to limit Rivers and Rivulets to those 
mentioned in the Schedule of the 
Ordinance or which might be added 
to it by the Governor by enacting 
paragraphs 10 and 11 of Art. I, 

The disjunctive or in the two 
paragraphs cannot be construed as 
meaning and. 

As more than 50 feet of water per 
minute usually flowed in the stream 
in question in the case, it was held 
to be a river, though its name did 
not appear in the Schedule. 

OREBDHARRT & ANOR V TARNOWSET...p. 1 

SEAMAN — Claim of wages — Vide : 
Admiralty Court and Jurisdiction. 

SEPARATION DB CORPS — Vide: 

Divorce. 

SUBSTITUTION — of one party to an- 
other in a suit — Vide : Pro* 
cedure (Id). 

SUCCESSION — Small — Difficulty be- 

TWEEN PARTIES — PERSONAL CLAIM 

by guardian — duty of notaries 

— Jurisdiction of District Court 

— Procedure — Ord. 2 of 1890— 
Art. 9 Par : 2. 

The guardian of a minor, during 
the inventory by a notary of a small 
succession to which the minor was 
partly entitled, objected to certain 
moveables, which the guardian 
claimed as her own, being included 
in the inventory. 

Held by the Court : 

It was in the interest of the 
minor that the guardian should 
object to the moveables being in* 

eluded among the assets by the 
notary, as otherwise the heirs to the 
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succession might have been subjected 
to a law-suit 

2o. This was a difficulty between 
the parties within the meaning of 
Ord : 2 of 1890, Art. 9, Par. 2, and 
the notary should have drawn up a 
memorandum of the fact and pro- 
ceeded as required under the above 
Article and paragraph. 

So. The notary was wrong to 
refer the parties a ee pouvoir devant 
qui de droit. 

4o. The District Court had no 
jurisdiction to adjudicate upon the 
claim and the proper proceedings 
were those traced out by the afore- 
said Ordinances and Article. 

Bmhabry v. Boojanuth p. 7 

SUITS — Subsequent suits — Vide : Ju* 

BISDICTION. 

SURVEY — Question of ownership raised. 
Vide : Procedure. (Id.) 

SWINDLING— Falsi character— Frau- 
dulbnt Pretences— Vide : Cbimi* 
nal Law. (Id.) 

TESTAMENT— QuotitA disponibli— Re- 
serve — Construction of Clause- 
Art. 926 Civil Code, 

A testator bequeathed the half of 
all he possessed to his only daugh* 
ter and the other, half to his three 
sisters. 

From the circumstances of the 
case, the Coort were of opinion that 
the testator did not mean to deal 
in his will with the " quotite dispo- 
nible " only, but with the whole Of 
his property, and that the provisions 
of Article 926 of the Code Civil did 
not apply in a ca«e like the present, 
the " quotite dieponible " not having 
been exceeded here. 

•QuANiiNt? Prappier p. 20 



TRANSFER OF OWNERSHIP— Datio 
in solutum — Art. 1243 C C. 
Prescription — Precarious — Pos- 
session. 

Under a deed of " opening of 
credit ", dated May 1897, certain 
sugars were to be consigned by the 
owners of a sugar estate to A, their 
creditor for money advanced for the 
wants of the Estate, and A was to 
sell the sugars and apply the 
proceeds to the repayment of the 
aforesaid advances. 

On the striking of the balance of 
accounts on tha 19th February 1898, 
a sum of Ra. 47,983 was found to 
be due to A and there was at that 
date in one of the Docks in town 
1984 bags of the sugars unsold and 
stored in the name of A. 

Held by the Court that the sugar 
unsold had not become the property 
of A under the deed of settlement of 
accounts, because : 

lo. There is no " datio in solu- 
tum " where the ownership of the 
thing given in payment has not 
been conferred and there has not 
been a novation of the original bebt. 

2o. rhat np to the 16th February, 

" A " was possessing the sugar 

solely as the agent of the owners of 
the Estate and the sugar had been 

stored in the Dock "for the aocount" 

of the said owners. 

So. That under the deed of settle- 
ment, the proceeds of the sale were 
to go in deduction of the balanoe 
due to u A ", which sale was to 
take place nnder certain directions 
given to him by the owners of the 
Estate. 

4o. That as A. was holding the 



sugar as agent, his possession was 
a non domino, and he could not 
invoke Art. 2279 of the Civil Code, 
which does not contemplate a pre* 
carious possession. 

Smith v. I. M. Sullivan, Valaydon 
and Co., &c, p. 78 

ULTRA- VIBES — Vides : Hackniy-Car- 

BIAGK. 

UNLAWFUL ABSENCE — Vide Labou b 
Law p. 17 

VEGETABLES — M ianing or— Pias- 
Bians— Obd. 24 or 1896, Abt. 8. 



Peas and beans are vegetables 
within the meaning of Ord. 24 of 
1896 Art. 3. 

The seeds of vegetables used for 
culinary purposes, such as peas, 
beans and lentils, oannot be classed 
as grains whioh are the seeds of 
cereal plants, as wheat, rye, oats, 
barley maise, millet or corn. 

When dry, the seeds of vegetables 
do not cease to be vegetables and 
become grains. 

AutvRAT v Damoo p. 10 
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